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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2017), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.

\%



Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register.
April 1, 2017.
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THIS TITLE

Title 26—INTERNAL REVENUE is composed of twenty-two volumes. The contents
of these volumes represent all current regulations issued by the Internal Revenue
Service, Department of the Treasury, as of April 1, 2017. The first fifteen volumes
comprise part 1 (Subchapter A—Income Tax) and are arranged by sections as
follows: §§1.0-1.60; §§1.61-1.139; §§1.140-1.169; §§1.170-1.300; §§1.301-1.400; §§1.401-1.409;
§81.410-1.440; §§1.441-1.500; §§1.501-1.640; §§1.641-1.850; §§1.851-1.907; §§1.908-1.1000;
§§1.1001-1.1400; §§1.1401-1.1550; and §1.1551 to end of part 1. The sixteenth volume
containing parts 2-29, includes the remainder of subchapter A and all of Sub-
chapter B—Estate and Gift Taxes. The last six volumes contain parts 30-39 (Sub-
chapter C—Employment Taxes and Collection of Income Tax at Source); parts
40-49; parts 50-299 (Subchapter D—Miscellaneous Excise Taxes); parts 300-499 (Sub-
chapter F—Procedure and Administration); parts 500-599 (Subchapter G—Regula-
tions under Tax Conventions); and part 600 to end (Subchapter H—Internal Rev-
enue Practice).

The OMB control numbers for Title 26 appear in §602.101 of this chapter. For
the convenience of the user, §602.101 appears in the Finding Aids section of the
volumes containing parts 1 to 599.

For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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Title 26—Internal
Revenue

(This book contains part 1, §§1.401 to 1.440)

Part

CHAPTER I—Internal Revenue Service, Department of the
Treasury (Continued) ....c.oovvvviiiiiiii e 1






CHAPTER I—INTERNAL REVENUE SERVICE,
DEPARTMENT OF THE TREASURY (CONTINUED)

SUBCHAPTER A—INCOME TAX (CONTINUED)

Part
1 Income taxes (Continued) ......cooevvviiiiiiiiiiiiiiiiiinnnns 5

SUPPLEMENTARY PUBLICATIONS: Internal Revenue Service Looseleaf Regulations System.

Additional supplementary publications are issued covering Alcohol and Tobacco Tax Regula-
tions, and Regulations Under Tax Conventions.






SUBCHAPTER A—INCOME TAX (CONTINUED)

PART 1—INCOME TAXES
(CONTINUED)

NORMAL TAXES AND SURTAXES (CONTINUED)
DEFERRED COMPENSATION, ETC.

PENSION, PROFIT-SHARING, STOCK BONUS
PLANS, ETC.

Sec.

1.410(a)-1 Minimum participation
ards; general rules.

1.410(a)-2 Effective dates.

1.410(a)-3 Minimum age and service condi-
tions.

1.410(a)-3T Minimum age and service condi-
tions (temporary).

1.410(a)-4 Maximum age
time of participation.

1.410(a)-5 Year of service; break in service.

1.410(a)-6 Amendment of break in service
rules; transition period.

1.410(a)-7 Elapsed time.

1.410(a)-8 Five consecutive 1-year breaks in
service, transitional rules under the Re-
tirement Equity Act of 1984.

1.410(a)-8T Year of service; break in service
(temporary).

1.410(a)-9 Maternity and paternity absence.

1.410(a)-9T Elapsed time (temporary).

1.410(b)-0 Table of contents.

1.410(b)-1 Minimum coverage requirements
(before 1994).

1.410(b)-2 Minimum coverage requirements
(after 1993).

1.410(b)-3 Employees and former employees
who benefit under a plan.

1.410(b)-4 Nondiscriminatory classification
test.

1.410(b)-5 Average benefit percentage test.

1.410(b)-6 Excludable employees.

1.410(b)-7 Definition of plan and rules gov-
erning plan disaggregation and aggrega-
tion.

1.410(b)-8 Additional rules.

1.410(b)-9 Definitions.

1.410(b)-10 Effective dates and transition
rules.

1.410(d)-1 Election by church to have par-
ticipation, vesting, funding, etc. provi-
sions apply.

1.411(a)-1 Minimum vesting standards; gen-
eral rules.

1.411(a)-2 Effective dates.

1.411(a)-3 Vesting in employer-derived bene-
fits.

1.411(a)-3T Vesting in
benefits (temporary).

1.411(a)-4 Forfeitures, suspensions, etc.

1.411(a)-4T Forfeitures, suspensions, etc.
(temporary).

stand-

conditions and

employer-derived

1.411(a)-5 Service included in determination
of nonforfeitable percentage.

1.411(a)-6 Year of service; hours of service;
breaks in service.

1.411(a)-7 Definitions and special rules.

1.411(a)-8 Changes in vesting schedule.

1.411(a)-8T Changes in vesting schedule
(temporary).

1.411(a)-9 Amendment of break in service
rules; transitional period.

1.411(a)-11 Restriction and valuation of dis-
tributions.

1.411(a)(13)-1 Statutory hybrid plans.

1.411(b)-1 Accrued benefit requirements.

1.411(b)(5)-1 Reduction in rate of benefit ac-
crual under a defined benefit plan.

1.411(c)-1 Allocation of accrued benefits be-
tween employer and employee contribu-
tions.

1.411(d)-1 Coordination of vesting and dis-
crimination requirements. [Reserved]

1.411(d)-2 Termination or partial termi-
nation; discontinuance of contributions.

1.411(d)-3 Other special rules.

1.411(d)-4 Section 411(d)(6) protected bene-
fits.

1.411(d)-5 Class year plans; plan years begin-
ning after October 22, 1986.

1.412(b)-2 Amortization of experience gains
in connection with certain group de-
ferred annuity contracts.

1.412(b)-5 Election of the alternative amor-
tization method of funding.

1.412(c)(1)-1 Determinations to be made
under funding method—terms defined.

1.412(c)(1)-2 Shortfall method.

1.412(c)(1)-3 Applying the minimum funding
requirements to restored plans.

1.412(c)(1)-3T Applying the minimum fund-
ing requirements to restored plans (tem-
porary).

1.412(c)(2)-1 Valuation of plan assets; rea-
sonable actuarial valuation methods.

1.412(c)(3)-1 Reasonable funding methods.

1.412(c)(3)-2 Effective dates and transitional
rules relating to reasonable funding
methods.

1.412(i)-1 Certain insurance contract plans.

1.412(1)(7)-1 Mortality tables used to deter-
mine current liability.

1.413-1 Special rules for collectively bar-
gained plans.

1.413-2 Special rules for plans maintained
by more than one employer.

1.414(b)-1 Controlled group of corporations.

1.414(c)-1 Commonly controlled trades or
businesses.

1.414(c)-2 Two or more trades or businesses
under common control.

1.414(c)-3 Exclusion of certain interests or
stock in determining control.

1.414(c)-4 Rules for determining ownership.

1.414(c)-b Certain tax-exempt organizations.



Pt. 1

1.414(c)-6
1.414(e)-1

Effective date.

Definition of church plan.

1.414(f)-1 Definition of multiemployer plan.

1.414(g)-1 Definition of plan administrator.

1.414(1)-1 Mergers and consolidations of
plans or transfers of plan assets.

1.414(q)-1 Highly compensated employee.

1.414(q)-1T Highly compensated employee
(temporary).

1.414(r)-0 Table of contents.

1.414(r)-1 Requirements applicable to quali-
fied separate lines of business.

1.414(r)-2 Line of business.

1.414(r)-3 Separate line of business.

1.414(r)4 Qualified separate line of busi-
ness—fifty-employee and notice require-
ments.

1.414(r)-5 Qualified separate line
ness—administrative scrutiny
ment—safe harbors.

1.414(r)-6 Qualified separate line
ness—administrative scrutiny
ment—individual determinations.

1.414(r)-7 Determination of the employees of
an employer’s qualified separate lines of
business.

1.414(r)-8 Separate application of section
410(b).

1.414(r)-9 Separate application of section
401(a)(26).

1.414(r)-10 Separate application of section
129(d)(8). [Reserved]

1.414(r)-11 Definitions and special rules.

1.414(s)-1 Definition of compensation.

1.414(v)-1 Catch-up contributions.

1.414(w)-1 Permissible withdrawals from eli-
gible automatic contribution arrange-
ments.

1.415(a)-1 General rules with respect to lim-
itations on benefits and contributions
under qualified plans.

1.415(b)-1 Limitations for defined benefit
plans.

1.415(b)-2 Multiple annuity starting dates
[Reserved].

1.415(c)-1 Limitations for defined contribu-
tion plans.

1.415(c)>-2 Compensation.

1.415(d)-1 Cost-of-living adjustments.

1.415(f)-1 Aggregating plans.

1.415(g)-1 Disqualification of
trusts.

1.415(j)-1 Limitation year.

1.416-1 Questions and answers on top-heavy
plans.

1.417(a)(3)-1 Required explanation of quali-
fied joint and survivor annuity and quali-
fied preretirement survivor annuity.

1.417(e)-1 Restrictions and valuations of dis-
tributions from plans subject to sections
401(a)(11) and 417.

1.417(e)-1T Restrictions and valuations of
distributions from plans subject to sec-
tions 401(a)(11) and 417. (Temporary)

1.419-1T Treatment of welfare benefit funds.
(Temporary)

of busi-
require-

of busi-
require-

plans and

26 CFR Ch. | (4-1-17 Edition)

1.419A-1T Qualified asset account limita-
tion of additions to account. (Tem-
porary)

1.419A-2T Qualified asset account limita-
tion for collectively bargained funds.
(Temporary)

1.419A(f)(6)-1 Exception for 10 or more em-
ployer plan.

1.420-1 Significant reduction in vretiree
health coverage during the cost mainte-
nance period.

CERTAIN STOCK OPTIONS

1.421-1 Effective dates and meaning and use
of certain terms.

1.421-1 Meaning and use of certain terms.

1.421-2 General rules.

1.422-1 Incentive stock
rules.

1.422-2 Incentive stock options defined.

1.422-3 Stockholder approval of incentive
stock option plans.

1.422-4 $100,000 limitation for
stock options.

1.423-1 Applicability of section 421(a).

1.423-2 Employee stock purchase plan de-
fined.

1.424-1 Definitions and special rules applica-
ble to statutory options.

1.426-1.429 [Reserved]

1.430(d)-1 Determination of target normal
cost and funding target.

1.430(f)-1 Effect of prefunding balance and
funding standard carryover balance.

1.430(g)-1 Valuation date and valuation of
plan assets.

1.430(h)(2)-1 Interest rates used to deter-
mine present value.

1.430(h)(3)-1 Mortality tables used to deter-
mine present value.

1.430(h)(3)-2 Plan-specific substitute mor-
tality tables used to determine present
value.

1.430(i)-1 Special rules for plans in at-risk
status.

1.431(c)(6)-1 Mortality tables used to deter-
mine current liability.

1.432 [Reserved]

1.432(e)(9)-1 Benefit suspensions for multi-
employer plans in critical and declining
status.

1.433-1.435 [Reserved]

1.436-0 Table of contents.

1.436-1 Limits on benefits and benefit accru-
als under single employer defined benefit
plans.

1.437-1.440 [Reserved]

AUTHORITY: 26 U.S.C. 7805, unless otherwise
noted.

Section 1.410(b)-2 also
U.S.C. 410(b)(6).

Section 1.410(b)-3 also
U.S.C. 410(b)(6).

Section 1.410(b)-4 also
U.S.C. 410(b)(6).

options; general

incentive

issued under 26

issued under 26

issued under 26
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Section 1.410(b)-5 also
U.S.C. 410(b)(6).

Section 1.410(b)-6 also issued under 26
U.S.C. 410(b)(6) and section 664 of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 (Public Law 107-16, 115 Stat. 38).

issued under 26

Section 1.410(b)-7 also issued under 26
U.S.C. 410(b)(6).

Section 1.410(b)-8 also issued under 26
U.S.C. 410(b)(6).

Section 1.410(b)-9 also issued under 26
U.S.C. 410(b)(6).

Section 1.410(b)-10 also issued under 26
U.S.C. 410(b)(6).

Section 1.411(a)-7 also issued under 26

U.S.C. 411(a)(M(B)({@).

Section 1.411(a)(13)-1 also issued under 26
U.S.C. 411(a)(13).

Section 1.411(b)(5)-1 also issued under 26
U.S.C. 411(b)(5).

Section 1.411(d)-3 also issued under 26
U.S.C. 411(d)(6) and section 645(b) of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001, Public Law 107-16 (115 Stat. 38).

Section 1.411(d)-4 also issued under 26
U.S.C. 411(d)(6).

Section 1.411(d)-6 issued under Reorganiza-
tion Plan No. 4 of 1978, 29 U.S.C. 1001nt.

§§1.414(c)-1 through 1.414(c)-5 also issued
under 26 U.S.C. 414(c).

Section 1.414(c)-5 also
U.S.C. 414(b), (c), and (0).

Section 1.414(q)-1T also issued under 26
U.S.C. 414(q).

Sections 1.414(r)-0 through 1.414(r)-7 also
issued under 26 U.S.C. 414(r).

Section 1.414(r)-8 also issued
U.S.C. 410(b) and 414(r).

Section 1.414(r)-9 also
U.S.C. 401(a)(26) and 414(r).

Section 1.414(r)-10 also
U.S.C. 129 and 414(x).

Section 1.414(r)-1 also
U.S.C. 414(r).

Section 1.414(s)-1 also
U.S.C. 414(s).

Section 1.417(e)-1 also
U.S.C. 417(e)(3)(A)({i)(ID).

Section 1.417(e)-1T also issued
U.S.C. 417(e)(3)(A)({i)(ID).

Section 1.419A(f)(6)-1 also issued under 26
U.S.C. 419A().

Section 1.420-1 also issued under 26 U.S.C.
420(c)(3)(E).

Section 1.430(j) 1 also
U.S.C. 430()(D(F).
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under 26
issued under 26
issued under 26
issued under 26
issued under 26
issued under 26

under 26
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DEFERRED COMPENSATION, ETC.

PENSION, PROFIT-SHARING, STOCK BONUS
PLANS, ETC.

§1.410(a)-1 Minimum participation
standards; general rules.

(a) In general. A plan is not a quali-
fied plan (and a trust forming a part of

§1.410(a)-1

such plan is not a qualified trust) un-
less the plan satisfies—

(1) The minimum age and service re-
quirements of section 410(a)(1) and
§1.410(a)-3,

(2) The maximum age requirements
of section 410(a)(2) and §1.410(a)-4, and

(3) The minimum coverage require-
ments of section 410(b)(1) and §1.410(b)—
1.

(b) Organization of regulations relating
to minimum participation standards—(1)
General rules. This section prescribes
general rules relating to the minimum
participation standards provided by
Section 410.

(2) Effective dates. Section 1.410(a)-2
provides rules under section 1017 of the
Employee Retirement Income Security
Act of 1974 relating to effective dates
under section 410.

(3) Age and service conditions. Section
1.410(a)-3 provides rules under section
410(a)(1) relating to minimum age and
service conditions.

(4) Maximum age and time of participa-
tion. Section 1.410(a)-4 provides rules
under section 410(a) (2) and (4) relating
to maximum age and time of participa-
tion.

(5) Year of service; breaks in service.
For rules relating to years of service
and breaks in service, see 29 CFR Part
2530 (Department of Labor regulations
relating to minimum standards for em-
ployee pension benefit plans). See
§1.410(a)-b for rules under section
410(a)(3)(B) relating to seasonal indus-
tries and for certain rules under sec-
tion 410(a)(b) relating to breaks in serv-
ice.

(6) Breaks in service. Section 1.410(a)—
6 provides special rules under section
1017(f) of the Employee Retirement In-
come Security Act of 1974 relating to
amendment of break in service rules.

(7) Elapsed time. Section 1.410 (a)-7
provides rules under sections 410 and
411 relating to the elapsed time method
of crediting years of service.

(8) Coverage. Section 1.410(b)-1 pro-
vides rules relating to the minimum
coverage requirements provided by sec-
tion 410(b)(1).

(9) Church election. Section 1.410(d)-1
provides rules relating to the election
by a church to have participation, vest-
ing, funding, etc., provisions apply.



§1.410()-2

(c) Application of participation stand-
ards to certain plans—(1) General rule.
Except as provided in subparagraph (2)
of this paragraph, section 410 does not
apply to—

(i) A governmental plan (within the
meaning of section 414(d) and the regu-
lations thereunder),

(ii) A church plan (within the mean-
ing of section 414(e) and the regulations
thereunder) which has not made the
election provided by section 410(d) and
the regulations thereunder,

(iii) A plan which has not provided
for employer contributions at any time
after September 2, 1974, and

(iv) A plan established and main-
tained by a society, order, or associa-
tion described in section 501(c) (8) or
(9), if no part of the contributions to or
under such plan are made by employers
of participants in such plan.

(2) Participation requirements. A plan
described in subparagraph (1) of this
paragraph shall, for purposes of section
401(a), be treated as meeting the re-
quirements of section 410 if such plan
meets the coverage requirements re-
sulting from the application of section
401(a)(3) as in effect on September 1,
1974. Such coverage requirements in-
clude the rules in §1.410(b)-1(d) (special
rules relating to minimum coverage re-
quirements), that interpret statutory
provisions substantially identical to
section 401(a)(3) as in effect on Sep-
tember 1, 1974. In applying the rules of
that paragraph (d) to plans described in
this paragraph (c) employees whose
principal duties consist in supervising
the work of other employees shall be
treated as officers, shareholders, and
highly compensated employees.

(d) Supersession. Section 11.410(a)-1
through 11.410(d)-1 inclusive, of the
Temporary Income Tax Regulation
under the Employee Retirement In-
come Security Act of 1974 are super-
seded by this section and §§1.410(a)-2
through 1.410(d)-1.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))

[T.D. 7508, 42 FR 47193, Sept. 20, 1977, as
amended by T.D. 7703, 45 FR 40980, June 17,
1980; T.D. 7735, 45 FR 74722, Nov. 12, 1980]

§1.410(a)-2 Effective dates.

(a) Plans not in existence on January 1,
1974. Under section 1017(a) of the Em-
ployee Retirement Income Security
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Act of 1974, in the case of a plan which
was not in existence on January 1, 1974,
section 410 and the regulations there-
under apply for plan years beginning
after September 2, 1974. See paragraph
(c) of this section for time plan is con-
sidered in existence.

(b) Plans in existence on January 1,
1974. Under section 1017(b) of the Em-
ployee Retirement Income Security
Act of 1974, in the case of a plan which
was in existence on January 1, 1974,
section 410 and the regulations there-
under apply for plan years beginning
after December 31, 1975. See paragraph
(c) of this section for time plan is con-
sidered to be in existence.

(c) Time of plan existence—(1) General
rule. For purposes of this section, a
plan is considered to be in existence on
a particular day if—

(i) The plan on or before that day was
reduced to writing and adopted by the
employer (including, in the case of a
corporate employer, formal approval
by the employer’s board of directors
and, if required, shareholder), even
though no amounts had been contrib-
uted under the plan as of such day, and

(ii) The plan was not terminated on
or before that day.

(2) Collectively bargained plan. Not-
withstanding subparagraph (1) of this
paragraph, a plan described in section
413(a), relating to a plan maintained
pursuant to a collective bargaining
agreement, is considered to be in exist-
ence on a particular day if—

(i) On or before that day there is a le-
gally enforceable agreement to estab-
lish such a plan signed by the em-
ployer, and

(ii) The employer contributions to be
made to the plan are set forth in the
agreement.

(3) Special rule. If a plan is considered
to be in existence on January 1, 1974,
under subparagraph (1) of this para-
graph, any other plan with which such
existing plan is merged or consolidated
shall also be considered to be in exist-
ence on such date.

(d) Certain existing plans may elect new
provisions—(1) In general. The plan ad-
ministrator (as defined in section
414(g)) of a plan that was in existence
on January 1, 1974, may elect to have
the provisions of the Code relating to
participation, vesting, funding, and
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form of benefit (as in effect from time
to time) apply to a plan year selected
by the plan year selected by the plan
administrator which begins after Sep-
tember 2, 1974, but before the otherwise
applicable effective dates determined
under section 1017 (b) or (c), 1021, or
1024 of the Employee Retirement In-
come Security Act of 1974, and to all
subsequent plan years. The provisions
referred to are the amendments to the
Code made by sections 1011, 1012, 1013,
1015, 1016(a) (1) through (11) and (13)
through (27), 1021, and 1022(b) of the
Employee Retirement Income Security
Act of 1974.

(2) Election is irrevocable. Any election
made under this paragraph, once made
shall be irrevocable.

(3) Procedure and time for making elec-
tion. An election under this paragraph
shall be made by attaching a statement
to either the annual return required
under section 6058(a) (or an amended
return) with respect to the plan which
is filed for the first plan year for which
the election is effective or to a written
request for a determination letter re-
lating to the qualification of the plan
under section 401(a), 403(a), or 405(a) of
the Code and, if trusteed, the exempt
status under section 501(a) of the Code
of a trust consituting a part of the
plan. If the election is made with a
written request for a determination
letter, the election may be conditioned
upon issuance of a favorable deter-
mination letter and will become irrev-
ocable upon issuance of such letter.
The statement shall indicate that the
election is made under section 1017(d)
of the Employee Retirement Income
Security Act of 1974 and the first plan
year for which the election is effective.

(e) Examples. The rules of this section
are illustrated by the following exam-
ples:

Example 1. A plan is adopted on January 2,
1974, effective as of Janurary 1, 1974. The plan
is not considered to have been in existence
on Janurary 1, 1974.

Example 2. A plan was in existence on Janu-
ary 1, 1974, and was amended on November 1,
1974, to increase benefits. The fact that the
plan was amended is not relevant and the
amended plan is considered to be in exist-
ence on January 1, 1974.

Example 3. (i) A subsidiary business cor-
poration is a member of a controlled group of
corporations within the meaning of IRC sec-

§1.410(a)-3

tion 15663(a). On November 1, 1974, the plan of
the parent corporation is amended to provide
coverage for employees of the subsidiary cor-
poration. This amendment of the parent cor-
poration’s plan does not affect the effective
date of section 410 with respect to the parent
corporation’s plan. No distinction is made
for this purpose between employees of the
parent corporation and employees of the sub-
sidiary corporation.

(ii) If the subsidiary adopted a separate
plan on November 1, 1974, under paragraph
(a) of this section, section 410 would apply to
that plan for its first plan year beginning
after September 2, 1974. However, the adop-
tion of a different plan by the subsidiary
would not affect the time section 410 applies
to the plan of the parent corporation. If, in-
stead of adopting its own separate plan, the
subsidiary merely executed an adoption
agreement under the terms of the parent
plan providing that a subsidiary, upon the
execution of an adoption agreement, will be-
come part of the parent plan, the effective
date of section 410 with respect to such plan
will not be affected by the adoption of the
plan by the subsidiary.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))
[T.D. 7508, 42 FR 47194, Sept. 20, 1977]

§1.410(a)-3 Minimum age and service
conditions.

(a) General rule. Except as provided
by paragraph (b) or (c¢) of this section,
a plan is not a qualified plan (and a
trust forming a part of such plan is not
a qualified trust) if the plan requires,
as a condition of participation in the
plan, that an employee complete a pe-
riod of service with the employer or
employers maintaining the plan ex-
tending beyond the later of—

(1) Age 25. The date on which the em-
ployee attains the age of 25; or

(2) One year of service. The date on
which the employee completes 1 year
of service.

(b) Special rule for plan with 3-year 100
percent vesting. A plan which provides
that after not more than 3 years of
service each participant’s right to his
accrued benefit under the plan is com-
pletely nonforfeitable (within the
meaning of section 411 and the regula-
tions thereunder) at the time such ben-
efit accrues satisfies the requirements
of paragraph (a) of this section if the
period of service required by the plan
as a condition of participation does not
extend beyond the later of—

(1) Age 25. The date on which the em-
ployee attains the age of 25; or
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(2) Three years of service. The date on
which the employee completes 3 years
of service.

(c) Special rule for employees of certain
educational institutions. A plan main-
tained exclusively for employees of an
educational institution (as defined in
section 170(b)(1)(A)(ii)) by an employer
exempt from tax under section 501(a)
which provides that after 1 year of
service each participant’s right to his
accrued benefit under the plan is com-
pletely nonforfeitable (within the
meaning of section 411 and the regula-
tions thereunder) at the time such ben-
efit accrues satisfies the requirements
of paragraph (a) of this section if the
period of service required by the plan
as a condition of participation does not
extend beyond the later of—

(1) Age 30. The date on which the em-
ployee attains the age of 30; or

(2) One year of service. The date on
which the employee completes 1 year
of service.

(d) Other conditions. Section 410(a),
§1.410(a)-4, and this section relate sole-
ly to age and service conditions and do
not preclude a plan from establishing
conditions, other than conditions relat-
ing to age or service, which must be
satisfied by plan participants. For ex-
ample, such provisions would not pre-
clude a qualified plan from requiring,
as a condition of participation, that an
employee be employed within a speci-
fied job classification. See section
410(b) and the regulations thereunder
for rules with respect to coverage of
employees under qualified plans.

(e) Age and service requirements—(1)
General rule. For purposes of applying
the rules of this section, plan provisons
may be treated as imposing age or
service requirements even though the
provisions do not specifically refer to
age or service. Plan provisions which
have the effect of requiring an age or
service requirement with the employer
or employers maintaing the plan will
be treated as if they imposed an age or
service requirement. In general, a plan
under which an employee cannot par-
ticipate unless he retires will impose
an age and service requirement. How-
ever, a plan may provide benefits which
supplement benefits provided for em-
ployees covered under a pension plan,
as defined in section 3(2) of the Em-
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ployee Retirement Income Security
Act of 1974, satisfying the requirements
of section 410(a)(1) without violating
the age and service rules.

(2) Examples. The rules of this para-
graph are illustrated by the following
examples:

Example 1. Corporation A is divided into
two divisions. In order to work in division 2
an employee must first have been employed
in division 1 for 5 years. A plan provision
which required division 2 employment for
participation will be treated as a service re-
quirement because such a provision has the
effect of requiring 5 years of service.

Example 2. Plan B requires as a condition of
participation that each employee have had a
driver’s license for 15 years or more. This
provision will be treated as an age require-
ment because such a provision has the effect
of requiring an employee to attain a speci-
fied age.

Example 3. A plan which requires 1 year of
service as a condition of participation also
excludes a part-time or seasonal employee if
his customary employment is for not more
than 20 hours per week or 5 months in any
plan year. The plan does not qualify because
the provision could result in the exclusion by
reason of a minimum service requirement of
an employee who has completed a year of
service. The plan would not qualify even
though after excluding all such employees,
the plan satisfied the coverage requirements
of section 410(b).

Example 4. Employer A establishes a plan
which covers employees after they retire and
does not cover current employees unless
they retire. Any employee who works past
age 60 is treated as retired. The plan fails to
satisfy the requirements of section 410(a) be-
cause the plan imposes a minimum age and
service requirement in excess of that allowed
by this section.

Example 5. Employer B establishes plan X,
which provides that employees covered by
qualified plan Y will receive benefits
supplementing their benefits under plan Y to
take into account cost of living increases
after retirement. Plan X is not treated as
imposing an age of service requirement.

Example 6. Employer C establishes a quali-
fied plan satisfying the minimum age and
service requirements. At a later time, entry
into the plan is frozen so that employees not
covered at that time cannot participate in
the plan. The limitation on new participants
is not treated as imposing a minimum age
and service requirement.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))
[T.D. 7508, 42 FR 47194, Sept. 20, 1977]
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§1.410(a)-3T Minimum age and service
conditions (temporary).

(a) [Reserved]

(b) Special rule for plan with 2-year 100
percent vesting. A plan which provides
that after not more than 2 years of
service each participant’s right to his
or her accrued benefit under the plan is
completely nonforeitable (within the
meaning of section 411 and the regula-
tions thereunder) at the time such ben-
efit accrues satisfies the requirements
of paragraph (a) of this section if the
period of service required by the plan
as a condition of participation does not
extend beyond the later of—

(1) [Reserved]

(2) Two years of service. The date on
which the employee completes 2 years
of service. For employees not described
in §1.411(a)-3T(e)(1), which describes
employees with one hour of service in
any plan year beginning after Decem-
ber 31, 1988, or later in the case of cer-
tain collectively bargained plans, the
preceding sentence shall be applied by
substituting ‘3 years of service’’ for 2
years of service”’.

[T.D. 8170, 53 FR 239, Jan. 6, 1988]

§1.410(a)-4 Maximum age conditions
and time of participation.

(a) Maximum age conditions—(1) Gen-
eral rule. A plan is not a qualified plan
(and a trust forming a part of such plan
is not a qualified trust) if the plan ex-
cludes from participation (on the basis
of age) an employee who has attained
an age specified by the plan unless—

(i) The plan is a defined benefit plan
or a target benefit plan, and

(ii) The employee begins employment
with the employer after the employee
has attained an age specified by the
plan, which age is not more than 5
yvears before normal retirement age
(within the meaning of section 411(a)(8)
and §1.411(a)-T.

For purposes of this paragraph, a tar-
get benefit plan is a defined contribu-
tion plan under which the amount of
employer contributions allocated to
each participant is determined under a
plan formula which does not allow em-
ployer discretion and on the basis of
the amount necessary to provide a tar-
get benefit specified by the plan for
such participant. Such target benefit
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must be the type of benefit which is
provided by a defined benefit plan and
the targeted benefit must not discrimi-
nate in favor of employees who are offi-
cers, shareholders, or highly com-
pensated. For purposes of this para-
graph, in the determination of the time
an employee begins employment, any
such time which is included in a period
of service which may be disregarded
under the break in service rules need
not be taken into account.

(2) Ezxamples. The rules provided by
this paragraph are illustrated by the
following examples:

Example 1. A defined benefit plan provides
that an employee will become a participant
upon completion of 3 years of service if at
such time the employee is less than age 60.
The normal retirement age under the plan is
age 65. The plan also provides full and imme-
diate vesting for each of the plan’s partici-
pants. Under the plan, an employee hired at
age 58 would be denied participation on ac-
count of service for the first 3 years and on
account of maximum age for the remaining
years even though the employee was hired
more than 5 years prior to the normal retire-
ment date. The plan therefore does not sat-
isfy section 410(a)(2).

Example 2. A defined benefit plan provides
a normal retirement age of the later of age
65 or completion of 10 years of service. Be-
cause no employee could ever be hired within
5 years of his normal retirement age, the
plan could not exclude employees for being
over a specified age.

Example 3. Prior to the effective date of
section 410, a defined benefit plan with a nor-
mal retirement age of 656 contained a max-
imum age 55 requirement for participation.
Because of the maximum age requirement,
and employee hired at age 58 was excluded
from the plan. This employee is age 61 at the
time that section 410 first applies to the
plan. The employee cannot be excluded from
participation because of age. The exclusion
under section 410(a)(2) is not applicable in
this instance because the employee’s age at
the time of hire, 58, was not within 5 years of
the normal retirement age specified in the
plan.

Example 4. Employee A was hired at age 50
and participated in a defined benefit plan
until separating from service at age 55 with
5 years of service and with no vested benefit.
At age 61, employee A was rehired within 5
years of the normal retirement age of 65
after he incurred 6 consecutive breaks in
service. Because A’s consecutive number of
1-year breaks (6) exceeds his years of service
prior to such breaks (5), his service before
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the breaks may be disregarded. Con-
sequently, A’s initial employment date fall-
ing within such period may be disregarded
and the plan could exclude A on account of
his age because his employment commenced
within 5 years of normal retirement age.

(b) Time of participation—(1) General
rule. A plan is not a qualified plan (and
a trust forming a part of such plan is
not a qualified trust) unless under the
plan any employee who has satisfied
the applicable minimum age and serv-
ice requirements specified in §1.410(a)-
3, and who is otherwise entitled to par-
ticipate in the plan, commences par-
ticipation in the plan no later than the
earlier of—

(i) The first day of the first plan year
beginning after the date on which such
employee first satisfied such require-
ments, or

(ii) The date 6 months after the date
on which he first satisfied such require-
ments,

unless such employee was separated
from service and has not returned be-
fore the date referred to in subdivision
(i) or (ii), whichever is applicable. If
such separated employee returns to
service after either of such dates with-
out incurring a 1-year break in service,
the employee must commence partici-
pation immediately upon his return. In
the case of a plan using the elapsed
time method described in §1.410(a)-T7,
such an employee who has a period of
absence commencing before the date
referred to in subdivision (i) or (ii)
(whichever is applicable) must com-
mence participation as of such applica-
ble date no later than the date such ab-
sence ended. However, if an employee’s
prior service is disregarded on account
of the plan’s break-in-service rules
then, for purposes of this subpara-
graph, such service is also disregarded
for purposes of determining the date on
which such employee first satisfied the
minimum age and service require-
ments.

(2) Ezxamples. The rules provided by
this paragraph are illustrated by the
following examples:

Example 1. A calendar year plan provides
that an employee may enter the plan only on
the first semi-annual entry date, January 1
or July 1, after he has satisfied the applica-
ble minimum age and service requirements
specified in section 410(a)(1). The plan satis-
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fies the requirements of this paragraph be-
cause an employee is eligible to participate
no later than the earlier of (1) the first day
of the first plan year beginning after he sat-
isfied the applicable minimum age and serv-
ice requirements, or (2) the date 6 months
after he satisfied such requirements.

Example 2. A plan provides that an em-
ployee is not eligible to participate until the
first day of the first plan year beginning
after he has satisfied the minimum age and
service requirements of section 410(a)(1). In
this case, an employee who satisfies the ‘6
month” rule described in subparagraph (1) of
this paragraph will not be eligible to partici-
pate in the plan. Therefore, the plan does not
satisfy the requirements of this paragraph.

Example 3. A calendar year plan provides
that an employee may enter the plan only on
the first semi-annual entry date, January 1
or July 1, after he has satisfied the applica-
ble minimum age and service requirements
specified in section 410(a)(1). Employee A
after 10 years of service separated from serv-
ice in 1976 with a vested benefit. On February
1, 1990, A returns to employment covered by
the plan. Assuming A completes a year of
service after his return, A must participate
immediately on his return, February 1. A’s
prior service cannot be disregarded, because
he had a vested benefit when he separated
from service. Therefore, the plan may not
postpone his participation until July 1.

Example 4. Assume the same facts as in ex-
ample (3). The plan has the break-in-service
rule described in section 410(a)(5)(D) and
§1.410(a)-5(c)(4). Employee B, after he had 5
years of service but no vested benefit incurs
5 consecutive 1l-year breaks. Because B’s
prior service can be disregarded, the plan
may postpone B’s participation in the plan
under the rule described in section 410(a)(4)
and this paragraph.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))

[T.D. 7508, 42 FR 47195, Sept. 20, 1977, as
amended by T.D. 7703, 45 FR 40980, June 17,
1980]

§1.410(a)-5 Year of service; break in
service.

(a) Year of service. For the rules relat-
ing to years of service under subpara-
graphs (A), (C), and (D) of section
410(a)(3), see regulations prescribed by
the Secretary of Labor under 29 CFR
Part 2530, relating to minimum stand-
ards for employee pension benefit
plans.

Rules relating to a general rule for a
year of service, hours of service, and
maritime industries apply for purposes
of section 410(a) and the regulations
thereunder.
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(b) Seasonal industries. For rules
which relate to seasonal industries
under section 410(a)(3)(B), see regula-
tions prescribed by the Secretary of
Labor under 29 CFR Part 2530, relating
to minimum standards for employee
pension benefits plans.

(c) Breaks in service—(1) General rule.
This paragraph provides rules with re-
spect to breaks in service under section
410(a)(5). Except as provided in sub-
paragraphs (2), (3), (4), and (5) of this
paragraph, all of an employee’s years
of service with the employer or em-
ployers maintaining a plan are taken
into account in computing his period of
service under the plan for purposes of
section 410(a)(1) and §1.410(a)-3.

(2) Employees under 3-year 100 percent
vesting schedule—( i) General rule. In the
case of an employee who incurs a 1-
yvear break in service under a plan
which provides that after not more
than 3 years of service, each partici-
pant’s right to his accrued benefit
under the plan is completely non-
forfeitable (within the meaning of sec-
tion 411 and the regulations there-
under) at the time such benefit ac-
crues, the employee’s service before
the break in service is not required to
be taken into account after the break
in service in determining the employ-
ee’s years of service under section
410(a)(1) and §1.410(a)-3 if such em-
ployee has not satisfied such service re-
quirement.

(ii) Example. The rules of this sub-
paragraph are illustrated by the fol-
lowing example.

Example. A qualified plan computing serv-
ice by the actual counting of hours provides
full and immediate vesting. The plan can not
require as a condition of participation that
an employee complete 3 consecutive years of
service with the employer because the re-
quirement as to consecutive years is not per-
mitted under section 410(a) (5). However,
such a plan can require 3 years without a
break in service, i.e., 3 years with no inter-
vening years in which the employee fails to
complete more than 500 hours of service.
Under a plan containing such a participation
requirement, the following example illus-
trates when employees whould become eligi-
ble to participate.
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Hours of service completed

Year

Employee | Employee | Employee

A B C
1. 1,000 1,000 1,000
2 1,000 1,000 500
3 1,000 700 1,000
4 1,000 1,000 700
5 1,000 1,000 1,000
6 .. 1,000 1,000 1,000

NOTE. Employee A will have satisfied the plan’s service re-
quirement at the end of year 3. Employee B at the end of
year 4, and Employee C at the end of year 6.

(3) One-year break in service—(i) In
general. In computing the period of
service of an employee who has in-
curred a l-year break in service, for
purposes of section 410(a)(1) and
§1.410(a)-3, a plan may disregard the
employee’s service before the break
until the employee completes a year of
service after such break in service.

(ii) Examples. The rules provided by
this subparagraph are illustrated by
the following examples.

Example 1. Employee A completes a year of
service under a plan computing service by
the actual counting of hours for the 12-
month period ending December 31, 1980, and
incurs a l-year break in service for the 12-
month period ending December 31, 1981. The
plan does not contain the provisions per-
mitted by section 410(a)(5)(B) (relating to 3-
year 100 percent vesting) and section
410(a)(5)(D) (relating to nonvested partici-
pants). Thereafter, he does not complete a
year of service. As of January 1, 1982, in com-
puting his period of service under the plan
his service prior to December 31, 1981, is not
required to be taken into account for pur-
poses of section 410(a)(1) and §1.410 (a)-3.

Example 2. The employee in example (1)
completes a year of service for the 12-month
period ending December 31, 1982. Prior to De-
cember 31, 1982, in computing the employee’s
period of service as of any date occurring in
1982, the employee’s service before December
31, 1981, is not required to be taken into ac-
count for purposes of section 410(a)(1) and
§11.410(a)-3. Because the employee completed
a year of service for the 12-month period end-
ing December 31, 1982, however, his period of
service is redetermined as of January 1, 1982.
Upon completion of a year of service for 1982,
the employee’s period of service, determined
as of any date occurring in 1982, includes
service prior to December 31, 1981.

(4) Nonvested participants—(i) General
rule. In the case of a participant in a
plan who does not have any nonforfeit-
able right under the plan to his em-
ployer-derived accrued benefit and who
incurs a 1l-year break in service, for
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purposes of section 410(a)(1) and
§1.410.(a)-3 the plan may disregard his
years of service prior to such break if
the number of his consecutive 1-year
breaks in service equals or exceeds his
aggregate number of years of service
prior to such break. In the case of a
plan using the elapsed time method de-
scribed in Department of Labor regula-
tions, the plan may disregard such
years of service prior to such break if
the period of severance is at least 1
year and the period of severance equals
or exceeds the prior period of service,
whether or not consecutive, completed
before such period of severance. The
plan may in computing such aggregate
number of years of service prior to
such break disregard any years of serv-
ice which could have been disregarded
under this subparagraph by reason of
any prior break in service.

(ii) Eramples. The rules of this sub-
paragraph are illustrated by the fol-
lowing example:

Example. In 1980, A, who was hired at age
35, separates from the service of X Corpora-
tion after completing 4 years of service. At
this time A had no vested benefits. In 1985,
after incurring 5 consecutive one-year breaks
in service, A was reemployed. Under section
410(a)(5)(D), A’s 4 years of service may be dis-
regarded because they are exceeded by the
number of years of consecutive one-year
breaks (5) after such service.

(d) Special continuity rule for certain
plans. For special rules for computing
years of service in the case of a plan
maintained by more than one em-
ployer, see regulations prescribed by
the Secretary of Labor under 29 CFR
Part 2530, relating to minimum stand-
ards for employee pension benefit
plans.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))

[T.D. 7508, 42 FR 47196, Sept. 20, 1977; T.D.
7508, 42 FR 57123, Nov. 1, 1977, as amended by
T.D. 7703, 45 FR 40980, June 17, 1980]

§1.410(a)-6 Amendment of break
service rules; Transition period.

(a) In general. Under section 1017(f) (1)
of the Employee retirement Income Se-
curity Act of 1974, a plan is not a quali-
fied plan (and a trust forming a part of
such plan is not a qualified trust) if the
rules of the plan relating to breaks in
service are amended, and—

in
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(1) Such amendment is effective after
January 1, 1974, and before the date on
which section 410 becomes applicable
to the plan, and

(2) Under such amendment, any em-
ployee’s participation in the plan com-
mences at any date later than the later
of—

(i) The date on which his participa-
tion would commence under the break
in service rules of section 410(a)(5), or

(ii) The earliest date on which his
participation would commence under
the plan as in effect on or after Janu-
ary 1, 1974.

(b) Break in service rules. For purposes
of paragraph (a), the term ‘‘break in
service rules’” means the rules provided
by a plan relating to circumstances
under which a period of an employee’s
service or plan participation is dis-
regarded for purposes of determining
his rights to participate in the plan, if
under such rules such service is dis-
regarded by reason of the employee’s
failure to complete a required period of
service within a specified period of
time.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))

[T.D. 7508, 42 FR 47197, Sept. 20, 1977; 43 FR
2721, Jan. 19, 1978]

§1.410(a)-7 Elapsed time.

(a) In general—(1) Introduction to
elapsed time method of crediting service.
(i) 29 CFR 2530.200b-2 sets forth the gen-
eral method of crediting service for an
employee. The general method is based
upon the actual counting of hours of
service during the applicable 12-con-
secutive-month computation period.
The equivalencies set forth in 29 CFR
2530.200b-3 are also methods for cred-
iting hours of service during computa-
tion periods. Under the general method
and the equivalencies an employee re-
ceives a year’s credit (in units of years
of service or years of participation) for
a computation period during which the
employee is credited with a specified
number of hours of service. In general,
an employee’s statutory entitlement
with respect to eligibility to partici-
pate, vesting and benefit accrual is de-
termined by totalling the number of
years’ credit to which an employee is
entitled.
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(ii) Under the alternative method set
forth in this section, by contrast, an
employee’s statutory entitlement with
respect to eligibility to participate,
vesting and benefit accrual is not based
upon the actual completion of a speci-
fied number of hours of service during
a 12-consecutive-month period. Instead,
such entitlement is determined gen-
erally with reference to the total pe-
riod of time which elapses while the
employee is employed (i.e., while the
employment relationship exists) with
the employer or employers maintain-
ing the plan. The alternative method
set forth in this section is designed to
enable a plan to lessen the administra-
tive burdens associated with the main-
tenance of records of an employee’s
hours of service by permitting each
employee to be credited with his or her
total period of service with the em-
ployer or employers maintaining the
plan, irrespective of the actual hours of
service completed in any 12-consecu-
tive-month period.

(2) Owverview of the operation of the
elapsed time method. (i) Under the
elapsed time method of crediting serv-
ice, a plan is generally required to take
into account the period of time which
elapses while the employee is employed
(i.e., while the employment relation-
ship exists) with the employer or em-
ployers maintaining the plan, regard-
less of the actual number of hours he
or she completes during such period.
Under this alternative method of cred-
iting service, an employee’s service is
required to be taken into account for
purposes of eligibility to participate
and vesting as of the date he or she
first performs an hour of service within
the meaning of 29 CFR 2530.200b-2 (a)
(1) for the employer or employers
maintaining the plan. Service is re-
quired to be taken into account for the
period of time from the date the em-
ployee first performs such an hour of
service until the date he or she severs
from service with the employer or em-
ployers maintaining the plan.

(ii) The date the employee severs
from service is the earlier of the date
the employee quits, is discharged, re-
tires or dies, or the first anniversary of
the date the employee is absent from
service for any other reason (e.g., dis-
ability, vacation, leave of absence, lay-
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off, etc.). Thus, for example, if an em-
ployee quits, the severance from serv-
ice date is the date the employee quits.
On the other hand, if an employee is
granted a leave of absence (and if no in-
tervening event occurs), the severance
from service date will occur one year
after the date the employee was first
absent on leave, and this one year of
absence is required to be taken into ac-
count as service for the employer or
employers maintaining the plan. Be-
cause the severance from service date
occurs on the earlier of two possible
dates (i.e., quit, discharge, retirement
or death or the first anniversary of an
absence from service for any other rea-
son), a quit, discharge, retirement or
death within the year after the begin-
ning of an absence for any other reason
results in an immediate severance from
service. Thus, for example, if an em-
ployee dies at the end of a four-week
absence resulting from illness, the sev-
erance from service date is the date of
death, rather than the first anniver-
sary date of the first day of absence for
illness.

(iii) In addition, for purposes of eligi-
bility to participate and vesting under
the elapsed time method of crediting
service, an employee who has severed
from service by reason of a quit, dis-
charge or retirement may be entitled
to have a period of time of 12 months
or less taken into account by the em-
ployer or employers maintaining the
plan if the employee returns to service
within a certain period of time and per-
forms an hour of service within the
meaning of 29 CFR 2530.200b-2 (a) (1). In
general, the period of time during
which the employee must return to
service begins on the date the em-
ployee severs from service as a result
of a quit, discharge or retirement and
ends on the first anniversary of such
date. However, if the employee is ab-
sent for any other reason (e.g., layoff)
and then quits, is discharged or retires,
the period of time during which the
employee may return and receive cred-
it begins on the severance from service
date and ends one year after the first
day of absence (e.g., first day of layoff).
As a result of the operation of these
rules, a severance from service (e.g., a
quit), or an absence (e.g., layoff) fol-
lowed by a severance from service,
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never results in a period of time of
more than one year being required to
be taken into account after an em-
ployee severs from service or is absent
from service.

(iv) For purposes of benefit accrual
under the elapsed time method of cred-
iting service, an employee is entitled
to have his or her service taken into
account from the date he or she begins
to participate in the plan until the sev-
erance from service date. Periods of
severance under any circumstances are
not required to be taken into account.
For example, a participant who is dis-
charged on December 14, 1980 and re-
hired on October 14, 1981 is not required
to be credited with the 10 month period
of severance for benefit accrual pur-
poses.

(3) Overview of certain concepts relating
to the elapsed time method—(i) In gen-
eral. The rules with respect to the
elapsed time method of crediting serv-
ice are based on certain concepts which
are defined in paragraph (b) of this sec-
tion. These concepts are applied in the
substantive rules contained in para-
graphs (c), (d), (e), (f) and (g) of this
section. The purpose of this subpara-
graph is to summarize these concepts.

(i1) Employment commencement date.
(A) A concept which is necessary in
order to credit service accurately
under any service crediting method is
the establishment of a starting point
for crediting service. The employment
commencement date, which is the date
on which an employee first performs an
hour of service within the meaning of
29 CFR 2530.200b-2 (a) (1) for the em-
ployer or employers maintaining the
plan, is used to establish the date upon
which an employee must begin to re-
ceive credit for certain purposes (e.g.,
eligibility to participate and vesting).

(B) In order to credit accurately an
employee’s total service with an em-
ployer or employers maintaining the
plan, a plan also may provide for an
“adjusted” employment commence-
ment date (i.e., a recalculation of the
employment commencement date to
reflect noncreditable periods of sever-
ance) or a reemployment commence-
ment date as defined in paragraph (b)
(3) of this section. Fundamentally, all
three concepts rely upon the perform-
ance of an hour of service to provide a
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starting point for crediting service.
One purpose of these three concepts is
to enable plans to satisfy the require-
ments of this section in a variety of
ways.

(C) The fundamental rule with re-
spect to these concepts is that any plan
provision is permissible so long as it
satisfies the minimum standards. Thus,
for example, although the rules of this
section provide that credit must begin
on the employment commencement
date, a plan is permitted to ‘‘adjust”
the employment commencement date
to reflect periods of time for which
service is not required to be credited.
Similarly, a plan may wish to credit
service under the elapsed time method
as discrete periods of service and pro-
vide for a reemployment commence-
ment date. Certain plans may wish to
provide for both concepts, although it
is not a requirement of this section
that plans so provide.

(iii) Severance from service date. An-
other fundamental concept of the
elapsed time method of crediting serv-
ice is the severance from service date,
which is defined as the earlier of the
date on which an employee quits, re-
tires, is discharged or dies, or the first
anniversary of the first date of absence
for any other reason. One purpose of
the severance from service date is to
provide the endpoint for crediting serv-
ice under the elapsed time method. As
a general proposition, service is cred-
ited from the employment commence-
ment date (i.e., the starting point)
until the severance from service date
(i.e., the endpoint). A complementary
purpose of the severance from service
date is to establish the starting point
for measuring a period of severance
from service in order to determine a
‘“‘break in service” (see paragraph
(a)(3)(v) of this section). A third pur-
pose of such date is to establish the
starting point for measuring the period
of time which may be required to be
taken into account under the service
spanning rules (see paragraph (a)(3)(vi)
of this section).

(iv) Period of service. A third elapsed
time concept is the use of the ‘“‘period
of service” rather than the ‘‘year of
service” in determining service to be
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taken into account for purposes of eli-
gibility to participate, vesting and ben-
efit accrual. For purposes of eligibility
to participate and vesting, the period
of service runs from the employment
commencement date or reemployment
commencement date until the sever-
ance from service date. For purposes of
benefit accrual, a period of service runs
from the date that a participant com-
mences participation under the plan
until the severance from service date.
Because the endpoint of the period of
service is marked by the severance
from service date, an employee is cred-
ited with the period of time which runs
during any absence from service (other
than for reason of a quit, retirement,
discharge or death) which is 12 months
or less. Thus, for example, a three week
absence for vacation is taken into ac-
count as part of a period of service and
does not trigger a severance from serv-
ice date.

(v) Period of severance. A period of
severance begins on the severance from
service date and ends when an em-
ployee returns to service with the em-
ployer or employers maintaining the
plan. The purpose of the period of sev-
erance is to apply the statutory ‘‘break
in service’” rules to an elapsed time
method of crediting service.

(vi) Service spanning. Under the
elapsed time method of crediting serv-
ice, a plan is required to credit periods
of service and, under the service span-
ning rules, certain periods of severance
of 12 months or less for purposes of eli-
gibility to participate and vesting.
Under the first service spanning rule, if
an employee severs from service as a
result of quit, discharge or retirement
and then returns to service within 12
months, the period of severance is re-
quired to be taken into account. Also,
a situation may arise in which an em-
ployee is absent from service for any
reason other than quit, discharge, re-
tirement or death and during the ab-
sence a quit, discharge or retirement
occurs. The second service spanning
rule provides in that set of cir-
cumstances that a plan is required to
take into account the period of time
between the severance from service
date (i.e., the date of quit, discharge or
retirement) and the first anniversary
of the date on which the employee was
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first absent, if the employee returns to
service on or before such first anniver-
sary date.

(4) Organization and applicability. (1)
The substantive rules for crediting
service under the elapsed time method
with respect to eligibility to partici-
pate are contained in paragraph (c), the
rules with respect to vesting are con-
tained in subparagraph (d), and the
rules with respect to benefit accrual
are contained in paragraph (e). The for-
mat of the rules is designed to enable a
plan to use the elapsed time method of
crediting service either for all purposes
or for any one or combination of pur-
poses under sections 410 and 411. Thus,
for example, a plan may credit service
for eligibility to participate purposes
by the use of the general method of
crediting service set forth in 29 CFR
2530.200b-2 or by the use of any of the
equivalences set forth in 29 CFR
2530.200b-3, while the plan may credit
service for vesting and benefit accrual
purposes by the use of the elapsed time
method of crediting service.

(ii) A plan using the elapsed time
method of crediting service for one or
more classifications of employees cov-
ered under the plan may use the gen-
eral method of crediting service set
forth in 29 CFR 2530.200b-2 or any of the
equivalencies set forth in 29 CFR
2530.200b-3 for other classifications of
employees, provided that such classi-
fications are reasonable and are con-
sistently applied. Thus, for example, a
plan may provide that part-time em-
ployees are credited under the general
method of crediting service set forth in
29 CFR 2530.200b-2 and full-time em-
ployees are credited under the elapsed
time method. A classification, how-
ever, will not be deemed to be reason-
able or consistently applied if such
classification is designed with an in-
tent to preclude an employee or em-
ployees from attaining his or her statu-
tory entitlement with respect to eligi-
bility to participate, vesting or benefit
accrual. For example, a classification
applied so that any full-time employee
credited with less than 1,000 hours of
service during a given 12-consecutive-
month period would be considered part-
time and subject to the general method
of crediting service rather than the
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elapsed time method would not be rea-
sonable.

(iii) Notwithstanding paragraph (a)
(4) (i) and (ii) of this section, the use of
the elapsed time method for some pur-
poses or the use of the elapsed time
method for some employees may, under
certain circumstances, result in dis-
crimination prohibited under section
401(a)(4), even though the use of the
elapsed time method for such purposes,
and for such employees, is permitted
under this section.

(5) More than one employer plans. For
special rules for computing years of
service in the case of a plan main-
tained by more than one employer, see
29 CFR Part 2530 (Department of Labor
regulations relating to minimum
standards for employee pension benefit
plans).

(b) Definitions—(1) Employment com-
mencement date. For purposes of this
section, the term ‘“‘employment com-
mencement date’ shall mean the date
on which the employee first performs
an hour of service within the meaning
of 29 CFR 2530.200b-2 (a)(1) for the em-
ployer or employers maintaining the
plan.

(2) Severance from service date. For
purposes of this section, a ‘‘severance
from service’ shall occur on the earlier
of—

(i) The date on which an employee
quits, retires, is discharged or dies; or

(ii) The first anniversary of the first
date of a period in which an employee
remains absent from service (with or
without pay) with the employer or em-
ployers maintaining the plan for any
reason other than quit, retirement, dis-
charge or death, such as vacation, holi-
day, sickness, disability, leave of ab-
sence or layoff.

(3) Reemployment commencement date.
For purposes of this section, the term
“‘reemployment commencement date”
shall mean the first date, following a
period of severance from service which
is not required to be taken into ac-
count under the service spanning rules
in paragraphs (c)(2)(iii) and (d)(1)(iii) of
this section, on which the employee
performs an hour of service within the
meaning of 29 CFR 2530.200b-2(a)(1) for
the employer or employers maintain-
ing the plan.
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(4) Participation commencement date.
For purposes of this section, the term
“participation commencement date”
shall mean the date a participant first
commences participation under the
plan.

(5) Period of severance. For purposes of
this section, the term ‘‘period of sever-
ance’” shall mean the period of time
commencing on the severance from
service date and ending on the date on
which the employee again performs an
hour of service within the meaning of
29 CFR 2530.200b-2(a)(1) for an employer
or employers maintaining the plan.

(6) Period of service—(i) General rule.
For purposes of this section, the term
“period of service’’ shall mean a period
of service commencing on the employ-
ee’s employment commencement date
or reemployment commencement date,
whichever is applicable, and ending on
the severance from service date.

(ii) Aggregation rule. Unless a plan
provides in some manner for an ‘‘ad-
justed” employment commencement
date or similar method of consoli-
dating periods of service, periods of
service shall be aggregated unless such
periods may be disregarded under sec-
tion 410(a)(5) or 411(a)(4).

(iii) Other federal law. Nothing in this
section shall be construed to alter,
amend, modify, invalidate, impair or
supersede any law of the United States
or any rule or regulation issued under
such law. Thus, for example, nothing in
this section shall be construed as deny-
ing an employee credit for a ‘“‘period of
service’’ if credit is required by a sepa-
rate federal law. Furthermore, the na-
ture and extent of such credit shall be
determined under such law.

(c) Eligibility to participate—(1) General
rule. For purposes of section
410(a)(1)(A), a plan generally may not
require as a condition of participation
in the plan that an employee complete
a period of service with the employer
or employers maintaining the plan ex-
tending beyond the later of—

(i) The date on which the employee
attains the age of 25; or

(ii) The date on which the employee
completes a one-year period of service.
See the regulations under section 410(a)
(relating to eligibility to participate).

(2) Determination of one-year period of
service. (i) For purposes of determining
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the date on which an employee satis-
fies the service requirement for initial
eligibility to participate under the
plan, a plan using the elapsed time
method of crediting service shall pro-
vide that an employee who completes
the 1l-year period of service require-
ment on the first anniversary of his
employment commencement date sat-
isfies the minimum service require-
ment as of such date. In the case of an
employee who fails to complete a one-
year period of service on the first anni-
versary of his employment commence-
ment date, a plan which does not con-
tain a provision permitted by section
410(a)(5)(D) (rule of parity) shall pro-
vide for the aggregation of periods of
service so that a one-year period of
service shall be completed as of the
date the employee completes 12 months
of service (30 days are deemed to be a
month in the case of the aggregation of
fractional months) or 365 days of serv-
ice.

(ii) For purposes of section
410(a)(1)(B)(i), a ‘‘3-year period of serv-
ice” shall be deemed to be ‘‘3 years of
service.”

(iii) Service spanning rules. In deter-
mining a 1-year period of service for
purposes of initial eligibility to par-
ticipate and a period of service for pur-
poses of retention of eligibility to par-
ticipate, in addition to taking into ac-
count an employee’s period of service,
a plan shall take into account the fol-
lowing periods of severance—

(A) If an employee severs from serv-
ice by reason of a quit, discharge or re-
tirement and the employee then per-
forms an hour of service within the
meaning of 29 CFR 2530.200b-2(a)(1)
within 12 months of the severance from
service date, the plan is required to
take into account the period of sever-
ance; and

(B) Notwithstanding paragraph
(¢)(2)(iii)(A) of this section, if an em-
ployee severs from service by reason of
a quit, discharge or retirement during
an absence from service of 12 months or
less for any reason other than a quit,
discharge, retirement or death, and
then performs an hour of service within
the meaning of 29 CFR 2530.200b—2(a)(1)
within 12 months of the date on which
the employee was first absent from
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service, the plan is required to take
into account the period of severance.

(iv) For purposes of determining an
employee’s retention of eligibility to
participate in the plan, a plan shall
take into account an employee’s entire
period of service unless certain periods
of service may be disregarded under
section 410(a)(5b) of the Code.

(v) Example. Employee W, age 31,
completed 6 months of service and was
laid off. After 2 months of layoff, W
quit. Five months later, W returned to
service. For purposes of eligibility to
participate, W was required to be cred-
ited with 13 months of service (8
months of service and 5 months of sev-
erance). If, on the other hand, W had
not returned to service within the first
10 months of severance (i.e., within 12
months after the first day of layoff), W
would be required to be credited with
only 8 months of service.

(3) Entry date requirements—(i) General
rule. For purposes of section 410(a)(4), it
is necessary for a plan to provide that
any employee who has satisfied the
minimum age and service require-
ments, and who is otherwise entitled to
participate in the plan, commences
participation in the plan no later than
the earlier of—

(A) The first day of the first plan
year beginning after the date on which
such employee satisfied such require-
ments, or

(B) The date six months after the
date on which he satisfied such require-
ments, unless such employee was sepa-
rated from service before the date re-
ferred to in subdivision (i) (A) or (B),
whichever is applicable. See the regula-
tions under section 410(a) (relating to
eligibility to participate).

(ii) Separation from service—(A) Defini-
tion. For purposes of this section, the
term ‘‘separated from service’’ includes
a severance from service or an absence
from service for any reason other than
a quit, discharge, retirement or death,
regardless of the duration of such ab-
sence. Accordingly, if an employee is
laid off for a period of six weeks, the
employee shall be deemed to be ‘‘sepa-
rated from service” during such period
for purposes of the entry date require-
ments.

(B) Application. A period of severance
which is taken into account under the
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service spanning rules in paragraph
(c)(2)(iii) of this section or an absence
of 12 months or less may result in an
employee satisfying the plan’s min-
imum service requirement during such
period of time. In addition, once an em-
ployee satisfies the plan’s minimum
service requirement, either before or
during such period of time, such period
of time may contain an entry date ap-
plicable to such employee. In the case
of an employee whose period of sever-
ance is taken into account and such pe-
riod contains an entry date applicable
to the employee, he or she shall be
made a participant in the plan (if oth-
erwise eligible) no later than the date
on which he or she ended the period of
severance. In the case of an employee
whose period of absence contains an
entry date applicable to such em-
ployee, he or she, no later than the
date such absence ended, shall be made
a participant in the plan (if otherwise
eligible) as of the first applicable entry
date which occurred during such ab-
sence from service.

(iii) Examples. For purposes of the fol-
lowing examples, assume that the plan
provides for a minimum age require-
ment of 25 and a minimum service re-
quirement of one year, and provides for
semi-annual entry dates.

(A) Employee A, age 35, worked for 10
months in a job classification covered
under the plan, became disabled for
nine consecutive months and then re-
turned to service. During the period of
absence, A completed a 1-year period of
service and passed a semi-annual entry
date after satisfying the minimum
service requirement. Accordingly, the
plan is required to make A a partici-
pant no later than his return to service
effective as of the applicable entry
date.

(B) Employee B, after satisfying the
minimum age and service require-
ments, quit work before the next semi-
annual entry date, and then returned
to service before incurring a 1-year pe-
riod of severance, but after such semi-
annual entry date. Employee B is enti-
tled to become a participant imme-
diately upon his return to service effec-
tive as of the date of his return.

(4) Break in service. For purposes of
applying the break in service rules
under section 410(a)(5) (B) and (C), the
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term ‘‘l-year period of severance’ shall
be substituted for the term ‘‘1-year
break in service’’. A 1l-year period of
severance shall be determined on the
basis of a 12-consecutive-month period
beginning on the severance from serv-
ice date and ending on the first anni-
versary of such date, provided that the
employee during such 12-consecutive-
month period does not perform an hour
of service within the meaning of 29
CFR 2530.200b—2(a)(1) for the employer
or employers maintaining the plan.

(5) One-year hold-out—(i) General rule.
(A) For purposes of section 410(a)(5)(C),
in determining the period of service of
an employee who has incurred a 1-year
period of severance, a plan may dis-
regard the employee’s period of service
before such period of severance until
the employee completes a 1-year period
of service after such period of sever-
ance.

(B) Example. Assume that a plan pro-
vides for a minimum service require-
ment of 1-year and provides for semi-
annual entry dates, but does not con-
tain the provisions permitted by sec-
tion 410(a)(5)(D) (relating to the rule of
parity). Employee G, age 40, completed
a seven-month period of service, quit
and then returned to service 15 months
later, thereby incurring a 1-year period
of severance. After working four
months, G was laid off for nine months
and then returned to work again. Al-
though the plan may hold employee G
out from participation in the plan until
the completion of a 1l-year period of
service after the 1-year (or greater) pe-
riod of severance, once the 1-year hold-
out is completed, the plan is required
to provide the employee with such
statutory entitlement as arose during
the 1-year hold-out. Accordingly, em-
ployee G satisfied the 1-year hold-out
requirement as of the eighth month of
layoff, and G is entitled to become a
participant in the plan immediately
upon his return to service after the
nine-month layoff effective as of the
first applicable entry date occurring
after the date on which he satisfied the
1-year of service requirement (i.e., the
first applicable entry date after the
first month of layoff). See the regula-
tions under section 410 (a) (relating to
eligibility to participate).
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(6) Rule of parity—(@i) General rule. For
purposes of section 410(a)(5)(D), in the
case of a participant who does not have
any nonforfeitable right under the plan
to his accrued benefit derived from em-
ployer contributions and who incurs a
1-year period of severance, a plan, in
determining an employee’s period of
service for purposes of section 410(a)(1),
may disregard his period of service if
his latest period of severance equals or
exceeds his prior periods of service,
whether or not consecutive, completed
before such period of severance. See
the regulations under section 410(a) (re-
lating to eligibility to participate).

(ii) In determining whether a com-
pletely nonvested employee’s service
may be disregarded under the rule of
parity, a plan is not permitted to apply
the rule until the employee incurs a 1-
year period of severance. Accordingly,
a plan may not disregard a period of
service of less than one year until an
employee has incurred a period of sev-
erance of at least one year.

(iii) Example. Assume that a plan pro-
vides for a minimum service require-
ment of one year and provides for the
rule of parity. An employee works for
three months, quits and then is rehired
10 months later. Such employee is enti-
tled to receive 13 months of credit for
purposes of eligibility to participate
and vesting (see the service spanning
rules). Although the period of sever-
ance exceeded the period of service, the
three months of service may not be dis-
regarded because no 1l-year period of
severance occurred.

(d) Vesting—(1) General rule. (i) For
purposes of section 411(a)(2), relating to
vesting in accrued benefits derived
from employer contributions, a plan
which determines service to be taken
in account on the basis of elapsed time
shall provide that an employee is cred-
ited with a number of years of service
equal to at least the number of whole
years of the employee’s period of serv-
ice, whether or not such periods of
service were completed consecutively.

(ii) In order to determine the number
of whole years of an employee’s period
of service, a plan shall provide that
non-successive periods of service must
be aggregated and that less than whole
year periods of service (whether or not
consecutive) must be aggregated on the
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basis that 12 months of service (30 days
are deemed to be a month in the case of
the aggregation of fractional months)
or 365 days of service equal a whole
year of service.

(iii) Service spanning rules. In deter-
mining a participant’s period of service
for vesting purposes, a plan shall take
into account the following periods of
severance—

(A) If an employee severs from serv-
ice by reason of a quit, discharge or re-
tirement and the employee then per-
forms an hour of service within the
meaning of 29 CFR 2530.200b-2(a)(1)
within 12 months of the severance from
service date, the plan is required to
take into account the period of sever-
ance; and

(B) Nothwithstanding  paragraph
(d)(A)(Eii)(A) of this section, if an em-
ployee severs from service by reason of
a quit, discharge or retirement during
an absence from service of 12 months or
less for any reason other than a quit,
discharge, retirement or death, and
then performs an hour of service within
the meaning of 29 CFR 2530.200b-2(a)(1)
within 12 months of the date on which
the employee was first absent from
service, the plan is required to take
into account the period of severance.

(iv) For purposes of determining an
employee’s nonforfeitable percentage
of accrued benefits derived from em-
ployer contributions, a plan, after cal-
culating an employee’s period of serv-
ice in the manner prescribed in this
paragraph, may disregard any remain-
ing less than whole year, 12-month or
365-day period of service. Thus, for ex-
ample, if a plan provides for the statu-
tory five to fifteen year graded vesting,
an employee with a period (or periods)
of service which yield 5 whole year pe-
riods of service and an additional 321-
day period of service is twenty-five per-
cent vested in his or her employer-de-
rived accrued benefits (based solely on
the 5 whole year periods of service).

(2) Service which may be disregarded.
(i) For purposes of section 411(a)(4), in
determining the nonforfeitable per-
centage of an employee’s right to his or
her accrued benefits derived from em-
ployer contributions, all of an employ-
ee’s period or periods of service with an
employer or employers maintaining
the plan shall be taken into account
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unless such service may be disregarded
under paragraph (d)(2)(ii) of this sec-
tion.

(ii) For purposes of paragraph (d)(2)(i)
of this section, the following periods of
service may be disregarded—

(A) The period of service completed
by an employee before the date on
which he attains age 22;

(B) In the case of a plan which re-
quires mandatory employee contribu-
tions, the period of service which falls
within the period of time to which a
particular employee contribution re-
lates, if the employee had the oppor-
tunity to make a contribution for such
period of time and failed to do so;

(C) The period of service during any
period for which the employer did not
maintain the plan or a predecessor
plan;

(D) The period of service which is not
required to be taken into account by
reason of a period of severance which
constitutes a break in service within
the meaning of paragraph (d)(4) of this
section;

(E) The period of service completed
by an employee prior to January 1,
1971, unless the employee completes a
period of service of at least 3 years at
any time after December 31, 1970; and

(F) The period of service completed
before the first plan year for which this
section applies to the plan, if such
service would have been disregarded
under the plan rules relating to breaks
in service in effect at that time. See
the regulations under section 411(a) (re-
lating to vesting).

(3) Seasonal industry. [Reserved]

(4) Break in service. For purposes of
applying the break in service rules, the
term ‘‘1-year period of severance’ shall
be substituted for the term ‘‘l-year
break in service’’. A 1-year period of
severance shall be a 12-consecutive-
month period beginning on the sever-
ance from service date and ending on
the first anniversary of such date, pro-
vided that the employee during such
12-consecutive-month period fails to
perform an hour of service within the
meaning of 29 CFR 2530.200b-2(a)(1) for
an employer or employers maintaining
the plan.

(5) One-year hold-out. For purposes of
section 411(a)(6)(B), in determining the
nonforfeitable percentage of the right
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to accrued benefits derived from em-
ployer contributions of an employee
who has incurred a 1-year period of sev-
erance, the period of service completed
before such period of severance is not
required to be taken into account until
the employee has completed a 1-year
period of service after his return to
service. See the regulations under sec-
tion 411(a) (relating to vesting).

(6) Vesting in pre-break accruals. For
purposes of section 411(a)(6)(C), a ‘‘1-
year period of severance’” shall be
deemed to constitute a ‘‘l1-year break
in service.” See the regulations under
section 411(a) (relating to vesting).

(T Rule of partity—(@({) General rule.
For purposes of section 411(a)(6)(D), in
the case of an employee who is a non-
vested participant in employer-derived
benefits at the time he incurs a 1-year
period of severance, the period of serv-
ice completed by such participant be-
fore such period of severance is not re-
quired to be taken into account for
purposes of determining the vested per-
centage of his or her right to employer-
derived benefits if at such time the
consecutive period of severance equals
or exceeds his prior periods of service,
whether or not consecutive, completed
before such period of severance. See
the regulations under section 411(a) (re-
lating to vesting).

(e) Benefit accrual. (1) For purposes of
section 411(b), a plan may provide that
a participant’s service with an em-
ployer or employers maintaining the
plan shall be determined on the basis of
the participant’s total period of service
beginning on the participation com-
mencement date and ending on the sev-
erance from service date.

(2) Under section 411(b)(3)(A), a de-
fined benefit pension plan may deter-
mine an employee’s service for pur-
poses of benefit accrual on any basis
which is reasonable and consistent and
which takes into account all service
during the employee’s participation in
the plan which is included in a period
of service required to be taken into ac-
count under section 410(a)(5) (relating
to service which must be taken into ac-
count for purposes of determining an
employee’s eligibility to participate).
A plan which provides for the deter-
mination of an employee’s service with
an employer or employers maintaining
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the plan on the basis permitted under
paragraph (e)(1) of this section will be
deemed to meet the requirements of
section 411(b)(3)(A), provided that the
plan meets the requirements of 29 CFR
2530.204-3, relating to plans which de-
termine an employee’s service for pur-
poses of benefit accrual on a basis
other than computation periods. Spe-
cifically, under 29 CFR 2530.204-3, it
must be possible to prove that, despite
the fact that benefit accrual under
such a plan is not based on computa-
tion periods, the plan’s provisions meet
at least one of the three benefit accrual
rules of section 411(b)(1) under all cir-
cumstances. Further, 29 CFR 2530.204-3
prohibits such a plan from disregarding
service under section 411(b)(3)(C)
(which would otherwise permit a plan
to disregard service performed by an
employee during a computation period
in which the employee is credited with
less than 1,000 hours). See the regula-
tions under section 411(b) (relating to
benefit accrual).

(f) Transfers between methods of cred-
iting service—(1) Single plan. A plan may
provide that an employee’s service for
purposes of eligibility to participate,
vesting or benefit accrual shall be de-
termined on the basis of computation
periods under the general method set
forth in 29 CFR 2530.200b—2 for certain
classes of employees but under the al-
ternative method permitted under this
section for other classes of employees
if the plan provides as follows—

(i) In the case of an employee who
transfers from a class of employees
whose service is determined on the
basis of computation periods to a class
of employees whose service is deter-
mined on the alternative basis per-
mitted under this section, the em-
ployee shall receive credit for a period
of service consisting of—

(A) A number of years equal to the
number of years of service credited to
the employee before the computation
period during which the transfer oc-
curs; and

(B) The greater of (I) the period of
service that would be credited to the
employee under the elapsed time meth-
od for his service during the entire
computation period in which the trans-
fer occurs or (2) the service taken into
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account under the computation periods
method as of the date of the transfer.

In addition, the employee shall re-
ceive credit for service subsequent to
the transfer commencing on the day
after the last day of the computation
period in which the transfer occurs.

(ii) In the case of an employee who
transfers from a class of employees
whose service is determined on the al-
ternative basis permitted under this
section to a class of employees whose
service is determined on the basis of
computation periods—

(A) The employee shall receive cred-
it, as of the date of the transfer, for a
number of years of service equal to the
number of 1-year periods of service
credited to the employee as of the date
of the transfer, and

(B) The employee shall receive cred-
it, in the computation period which in-
cludes the date of the transfer, for a
number of hours of service determined
by applying one of the equivalencies
set forth in 29 CFR 2530.2000-3 (e) (1) to
any fractional part of a year credited
to the employee under this section as
of the date of the transfer. Such
equivalency shall be set forth in the
plan and shall apply to all similarly
situated employees.

(2) More than one plan. In the case of
an employee who transfers from a plan
using either the general method of de-
termining service on the basis of com-
putation periods set forth in 29 CFR
2530.200b—2 or the method of deter-
mining service permitted under this
section to a plan using the other meth-
od of determining service, all service
required to be credited under the plan
to which the employee transfers shall
be determined by applying the rules of
paragraph (f)(1) of this section.

(g) Amendments to change method of
crediting service. A plan may be amend-
ed to change the method of crediting
service for any purpose or for any class
of employees between the general
method set forth in 29 CFR 2530.200-2
and the method permitted under this
section, if such amendment contains
provisions under which each employee
with respect to whom the method of
crediting service is changed is treated
in the same manner as an employee
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who transfers from one class of em-
ployees to another under paragraph
(£)(1) of this section.

(h) Transitional rule. For plans in ex-
istence on [insert the date of the publi-
cation of this document], the provi-
sions of paragraph (f) of this section
are effective for plan years beginning
after December 31, 1983.

[T.D. 7703, 45 FR 40980, June 17, 1980]

§1.410(a)-8 Five consecutive 1l-year
breaks in service, transitional rules
under the Retirement Equity Act of
1984.

Sections 410(a)(5)(D) and 411(a)(6)(D),
as amended by the Retirement Equity
Act of 1984 (REA 1984), permit a plan to
disregard years of service that were
disregarded under the plan provisions
satisfying those sections (as in effect
on August 22, 1984) as of the day before
the REA amendments apply to the
plan. Under section 302(a) of REA 1984,
the new break-in-service rules gen-
erally apply to plan years beginning
after December 31, 1984. Thus, for ex-
ample, assume a plan has a calendar
plan year and disregarded years of
service as permitted by sections
410(a)(5)(D) and 411(a)(6)(D) as in effect
on August 22, 1984. An employee com-
pleted two years of service in 1981 and
1982, and then incurred two consecutive
1-year breaks in service in 1983 and
1984. The plans may disregard the prior
years of service even though the em-
ployee did not incur five consecutive 1-
yvear breaks in service. On the other
hand, assume the employee completed
three consecutive years of service be-
ginning in 1980, and incurred two 1-year
breaks in service in 1983 and 1984. Be-
cause, as of December 31, 1984, the
years of service credited before 1983
could not be disregarded, whether the
plan may subsequently disregard those
years of service would be governed by
the rules enacted by REA 1984.

[T.D. 8219, 563 FR 31851, Aug. 22, 1988; 53 FR
48534, Dec. 1, 1988]

§1.410(a)-8T Year of service; break in
service (temporary).
(a)—(b) [Reserved]
(¢c) Breaks in service. (1) [Reserved]
(2) Employees under 2-year 100 percent
vesting schedule—(i) General rule. In the
case of an employee who incurs a 1-
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year break in service under a plan
which provides that after not more
than 2 years of service each partici-
pant’s right to his accrued benefit
under the plan is completely non-
forfeitable (within the meaning of sec-
tion 411 and the regulations there-
under) at the time such benefit ac-
crues, the employee’s service before
the break in service is not required to
be taken into account after the break
in service in determining the employ-
ee’s years of service under section
410(a)(1) and §1.410(a)-3 if such em-
ployee has not satisfied such service re-
quirement.

(ii) Example. The rules of this sub-
paragraph are illustrated by the fol-
lowing example:

Example. A qualified plan computing serv-
ice by the actual counting of hours provides
full and immediate vesting. The plan can not
require as a condition of participation that
an employee complete 2 consecutive years of
service with the employer because the re-
quirement as to consecutive years is not per-
mitted under section 410(a)(5). However, such
a plan can require 2 years without a break in
service, i.e., 2 years with no intervening
years in which the employee fails to com-
plete more than 500 hours of service. Under a
plan containing such a participation require-
ment, the following example illustrates
when employees would become eligible to
participate.

Hours of service completed
Year
Employee | Employee | Employee
A B C
1,000 1,000 1,000
1,000 700 500
1,000 1,000 1,000
1,000 1,000 700
1,000 1,000 1,000

NoTE: Employee A will have satisfied the
plan’s service requirement at the end of year
2, Employee B at the end of year 3, and Em-
ployee C at the end of year 5.

(3) One-year break in service—

(i) [Reserved]

(ii) Examples. The rules provided by
this subparagraph are illustrated by
the following examples:

Example 1. Employee A completes a year of
service under a plan computing service by
the actual counting of hours for the 12-
month period ending December 31, 1989, and
incurs a l-year break in service for the 12-
month period ending December 31, 1990. The
plan does not contain the provisions per-
mitted by section 410(a)(5)(B) (relating to 2-



Internal Revenue Service, Treasury

yvear 100 percent vesting) and section
410(a)(5)(D) (relating to nonvested partici-
pants). Thereafter, he does not complete a
year of service. As of January 1, 1991, in com-
puting his period of service under the plan
his service prior to December 31, 1990, is not
required to be taken into account for pur-
poses of section 410(a)(1) and §1.410(a)-3.

[T.D. 8170, 53 FR 239, Jan. 6, 1988]

§1.410(a)-9 Maternity and paternity
absence.

(a) Elapsed time—(1) Rule. For pur-
poses of applying the rules of §1.410(a)—
7 (relating to the elapsed time method
of crediting service) to absences de-
scribed in sections 410(a)(b)(E) and
411(a)(6)(E) (relating to maternity or
paternity absence), the severance from
service date of an employee who is ab-
sent from service beyond the first anni-
versary of the first day of absence by
reason of a maternity or paternity ab-
sence described in section 410(a)(5)(E)(1)
or 411(a)(6)(E)(i) is the second anniver-
sary of the first day of such absence.
The period between the first and sec-
ond anniversaries of the first day of ab-
sence from work is neither a period of
service nor a period of severance. This
rule applies to maternity and paternity
absences beginning on or after the first
day of the first plan year in which the
plan is required to credit service under
sections 410(a)(5)(E) and 411(a)(6)(E).

(2) Example. The rules of this section
are illustrated by the following exam-
ple:

Assume an individual works until June 30,
1986; is first absent from employment on
July 1, 1986, on account of maternity or pa-
ternity absence; and on July 1, 1989, performs
an hour of service. The period of service
must include the period from employment
commencement date until June 30, 1987 (one
year after the date of separation for any rea-
son other than a quit, discharge, retirement,
or death). The period from July 1, 1987, to
June 30, 1988, is neither a period of service
nor a period of severance. The period of sev-
erance would be from July 1, 1988, to June 30,
1989.

(b) Other methods. This paragraph
provides a safe harbor for plans that
compute years of service under the
hours of service methods or permitted
equivalencies. Such a plan will be
treated as satisfying the requirements
of sections 410(a)(5)(E) and 411(a)(6)(E)
if the plan increases the minimum pe-
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riod of consecutive 1l-year breaks re-
quired to disregard any service (or de-
prive any employee of any right) by
one. Thus, a plan will satisfy sections
410(a)(5)(E) and 411(a)(6)(E) without
having to compute service for mater-
nity or paternity and sections
410(a)(5)(D) and 411 (a)(4)(D) and
(a)(6)(C), by increasing the period of
consecutive breaks-in-service from 5 to
6.

[T.D. 8219, 53 FR 31852, Aug. 22, 1988; 53 FR
48534, Dec. 1, 1988]

§1.410(a)-9T Elapsed
porary).

(a)-(b) [Reserved]

(c) Eligibility to participate. (1) [Re-
served]

(2) Determination of one-year period of
service.

(1) [Reserved]

(ii) For purposes of section
410(a)(1)(B)(i), a ‘‘2-year period of serv-
ice”” shall be deemed to be ‘2 years of
service.”

(d) Vesting—(1) General rule.

(i)—(iii) [Reserved]

(iv) For purposes of determining an
employee’s nonforfeitable percentage
of accrued benefits derived from em-
ployer contributions, a plan, after cal-
culating an employee’s period of serv-
ice in the manner prescribed in this
paragraph, may disregard any remain-
ing less than whole year, 12-month or
365-day period of service. Thus, for ex-
ample, if a plan provides for the statu-
tory three to seven year graded vest-
ing, an employee with a period (or peri-
ods) of service which yields 3 whole
year periods of service and an addi-
tional 321-day period of service is twen-
ty percent vested in his or her em-
ployer-derived accrued benefits (based
solely on the 3 whole year periods of
service).

[T.D. 8170, 53 FR 239, Jan. 6, 1988]
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(d) Effective date for governmental plans.

[T.D. 8363, 56 FR 47641, Sept. 19, 1991; 57 FR
10954, Mar. 31, 1992, as amended by T.D. 8487,
58 FR 46838, Sept. 3, 1993; T.D. 8548, 59 FR
32914, June 27, 1994; T.D. 9275, 71 FR 41359,
July 21, 2006]

§1.410(b)-1 Minimum coverage
quirements (before 1994).

(a) In general. A plan is not a quali-
fied plan (and a trust forming a part of
the plan is not a qualified trust) unless
the plan satisfies section 410(b)(1). For
plan years prior to the applicable effec-
tive date set forth in §1.410(b)-10, a
plan satisfies section 410(b)(1) if it sat-
isfies the requirements of paragraph
(b)(1) or (b)(2) of this section. See also
§1.410(b)-2 for plan years beginning on
or after the applicable effective date
set forth in §1.410(b)-10.

(b) Coverage tests—(1) Percentage test.
A plan satisfies the requirements of
this subparagraph if it benefits—

(i) Seventy percent or more of all em-
ployees, or

(ii) Eighty percent or more of all em-
ployees who are eligible to benefit
under the plan if 70 percent or more of
all the employees are eligible to ben-
efit under the plan,

excluding in each case employees who
have not satisfied the minimum age
and service requirements (if any) pre-
scribed by the plan, as of the date cov-
erage is tested, as a condition of par-
ticipation and employees permitted to
be excluded under paragraph (c) of this
section. The percentage requirements
of this subparagraph refer to a percent-
age of active employees, including em-
ployees temporarily on leave, such as
those in the Armed Forces of the
United States, if such employees are el-
igible under the plan.

(2) Classification test. A plan satisfies
the requirements of section 410(b)(1)
and this subparagraph if it benefits
such employees as qualify under a clas-
sification of employees set up by the
employer, which classification is found
by the Internal Revenue Service not to
be discriminatory in favor of employ-
ees who are officers, shareholders, or
highly compensated. For purposes of
this subparagraph, except as provided
by paragraph (c) of this section, all ac-
tive employees (including employees
who do not satisfy the minimum age or

re-
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service requirements of the plan) are
taken into account.

(c) Exclusion of certain employees.
Under section 410(b)(2), for purposes of
section 410(b)(1) and paragraph (b) of
this section, there shall be excluded
from consideration employees de-
scribed in subparagraphs (1), (2), and (3)
of this paragraph.

(1) Bargaining wunit. Under section
410(b)(2)(A) and this paragraph, there
may be excluded from consideration
employees not included in the plan who
are included in a unit of employees
covered by an agreement which the
Secretary of Labor finds to be a collec-
tive bargaining agreement between em-
ployee representatives and one or more
employers, if the Internal Revenue
Service finds that retirement benefits
were the subject of good faith bar-
gaining between such employee rep-
resentatives and such employer or em-
ployers. For purposes of determining
whether such bargaining occurred, it is
not material that such employees are
not covered by another plan or that the
plan was not considered in such bar-
gaining.

(2) Air pilots. Under section
410(b)(2)(B) and this paragraph there
may be excluded from consideration, in
the case of a plan established or main-
tained pursuant to an agreement which
the Secretary of Labor finds to be a
collective bargaining agreement be-
tween air pilots represented in accord-
ance with title II of the Railway Labor
Act and one or more employers all em-
ployees not covered by such agreement.
Section 410(b)(2)(B) and this subpara-
graph do not apply to a plan if the plan
provides contributions or benefits for
employees whose principal duties are
not customarily performed aboard air-
craft in flight.

(3) Nonresident aliens. Under section
410(b)(2)(C) and this paragraph, there
may be excluded from consideration
employees who are nonresident aliens
and who receive no earned income
(within the meaning of section 911(b)
and the regulations thereunder) from
the employer which constitutes income
from sources within the United States
(within the meaning of section 861(a)(3)
and the regulations thereunder).
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(d) Special rules—(1) Highly com-
pensated. The classification of an em-
ployee as highly compensated for pur-
poses of section 410(b)(1)(B) and
§1.410(b)-1(b)(2) is made on the basis of
the facts and circumstances of each
case, taking into account the level of
the employee’s compensation and the
level of compensation paid by the em-
ployer to other employees, whether or
not covered by the plan. Average com-
pensation levels determined on a local,
regional, or national basis, are not rel-
evant for this purpose. Further, the
classification of an employee as highly
compensated is not made solely on the
basis of the number or percentage of
employees whose compensation ex-
ceeds, or is exceeded by, the employ-
ee’s.

(2) Discrimination. The determination
as to whether a plan discriminates in
favor of employees who are officers,
shareholders, or highly compensated is
made on the basis of the facts and cir-
cumstances of each case, allowing a
reasonable difference between the ratio
of such employees benefited by the
plan to all such employees of the em-
ployer and the ratio of the employees
(other than officers, shareholders, or
highly compensated) of the employer
benefited by the plan to all employees
(other than officers, shareholders, or
highly compensated). A showing that a
specified percentage of employees cov-
ered by a plan are not officers, share-
holders, or highly compensated, is not
in itself sufficient to establish that the
plan does not discriminate in favor of
employees who are officers, share-
holders, or highly compensated.

(3) Multiple plans—(i) An employer
may designate two or more plans as
constituting a single plan which is in-
tended to qualify for purposes of sec-
tion 410(b)(1) and this section, in which
case all plans so designated shall be
considered as a single plan in deter-
mining whether the requirements of
such section are satisfied by each of
the separate plans. A determination
that the combination of plans so des-
ignated does not satisfy such require-
ments does not preclude a determina-
tion that one or more of such plans,
considered separately, satisfies such re-
quirements.
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(ii) Notwithstanding subdivision (i) of
this subparagraph, a plan which is sub-
ject to the limitations of section
401(a)(17) of the Code or section
301(d)(3) of the Tax Reduction Act of
1975 cannot be considered with any
other plan which covers any employee
covered by such plan.

(4) Profit-sharing plans. Employees
under a profit-sharing plan who receive
the amounts allocated to their ac-
counts before the expiration of a period
of time or the occurrence of a contin-
gency specified in the plan shall not be
considered covered by the plan. Thus,
in case a plan permits employees to re-
ceive immediately the amounts allo-
cated to their accounts, or to have
such amounts paid to a profit-sharing
plan for them, the employees who re-
ceive the shares immediately shall not
be considered covered by the plan.

(5) Certain classifications. See section
401(a)(b) and the regulations thereunder
for rules relating to classifications of
employees which are not considered to
be discriminatory per se for purposes of
section 410(b)(1)(B) and §1.410(b)-1(b)(2).

(6) Integration with Social Security Act.
See section 401(a)(b) and the regula-
tions thereunder for rules relating to
integration of plans with the Social Se-
curity Act.

(T) Different age and service require-
ments—(i) Application. The rules of this
subparagraph (7) apply to a plan which
must satisfy the minimum age and
service requirements of section
410(a)(1)(A) in order to be a qualified
plan. Accordingly, the rules are inap-
plicable to plans described in section
410(c)(1) (see §1.410(a)-1(c)(1)); plans
satisfying the alternative minimum
age and service requirements of section
410(a)(1)(B) but not satisfying the re-
quirements of section 410(a)(1)(A); and
plans which provide contributions or
benefits for employees, some or all of
whom are owner-employees (see sec-
tion 401(a)(10)).

(ii) General rules. A provision for dif-
ferent age and service requirements for
present and future employees either
upon establishment or subsequent
amendment is not, of itself, discrimi-
natory under section 410(b)(1)(B) even
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though present employees who are offi-
cers, shareholders, or highly com-
pensated cannot meet the age and serv-
ice requirements for future employees
at the time the plan is established or
amended and even though present par-
ticipants who are officers, share-
holders, or highly compensated would
not have satisfied the age and service
requirements for future employees at
the time they became participants in
the plan. Furthermore, prohibited dis-
crimination will be deemed not to arise
in operation, solely because of such dif-
ferent requirements, when future em-
ployees are added to the employer’s
work force.

(8) Certain controlled groups. In apply-
ing the percentage test and classifica-
tion test described in paragraph (b) (1)
and (2) of this section for a year, all the
employees of corporations or trades
and businesses whose employees are
treated as employed by a single em-
ployer by reason of section 414 (b) or (c)
must be taken into account. The pre-
ceding sentence shall apply for a plan
year if, on 1 day in each quarter of such
plan year, such corporations are mem-
bers of a controlled group of corpora-
tions (within the meaning of section
414(b)) of such trades or businesses are
under common control (within the
meaning of section 414(c)).

(9) Transitional rule. In the case of a
cash and deferred profit-sharing plan,
in existence on June 27, 1974, the re-
quirements of paragraph (b)(2) of this
section are satisfied if over one-half of
the participants in the plan are among
the lowest paid two-thirds of all eligi-
ble employees. This subparagraph shall
not apply after December 31, 1977.

(e) Example. The rules provided by
this section are illustrated by the fol-
lowing example:

Example. An employer established a non-
contributory defined benefit plan covering
all employees of its ABC Division who are
hired prior to age 60 and who are at least 25
years old. The normal retirement age under
the plan is age 65. The employer has 100 em-
ployees including 20 employees who are
under age 256 and 10 employees who were
hired over age 60. The plan does not cover 15
employees who are over age 25 and were
hired before age 60 because they are not in
the ABC Division. Of these 15 excluded em-
ployees, 3 have less than 1 year of service. In
addition, 12 of the 55 employees covered have
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less than one year of service. The plan can be
shown not to satisfy the requirements of IRC
section 410(b)(1)(A) as follows:

(i) Number of employees ..........c.cceiiiiiiiiiiiciniins 100
(i) Number of employees f

minimum age and ServiCe .........c..cocevveevevenerieeeens 20
(iii) (i)=(ii) .......... . 80
(iv) Number of employees who must be covered if

plan is to satisfy IRC section 410(b)(1)(A), 70% of

(iii) . 56
(v) Number of employees actually covered ............... 55

Because the number of employees covered is
less than the number of employees who must
be covered, the plan does not satisfy the per-
centage coverage requirements of IRC sec-
tion 410(b)(1)(A).

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))

[T.D. 7508, 42 FR 47197, Sept. 20, 1977, as
amended by T.D. 7735, 45 FR 74722, Nov. 12,
1980; T.D. 8363, 56 FR 47643, Sept. 19, 1991;
T.D. 8487, 58 FR 46839, Sept. 3, 1993]

§1.410(b)-2 Minimum coverage
quirements (after 1993).

(a) In general. A plan is a qualified
plan for a plan year only if the plan
satisfies section 410(b) for the plan
yvear. A plan satisfies section 410(b) for
a plan year if and only if it satisfies
paragraph (b) of this section with re-
spect to employees for the plan year
and paragraph (c) of this section with
respect to former employees for the
plan year. The rules in paragraphs (a),
(b), and (c) of this section apply to all
plans as a condition of qualification,
including plans under which no em-
ployee is able to accrue any additional
benefits (for example, frozen plans).
Paragraphs (d), (e), and (f) of this sec-
tion provide special rules for nonelec-
tive section 403(b) plans subject to sec-
tion 403(b)(12)(A)(i), for governmental
and church plans subject to section
410(c), and for certain acquisitions or
dispositions, respectively. See
§1.410(b)-7 for rules for determining the
“‘plan’’ subject to section 410(b).

(b) Requirements with respect to em-
ployees—(1) In general. A plan satisfies
this paragraph (b) for a plan year if and
only if it satisfies at least one of the
tests in paragraphs (b)(2) through (b)(7)
of this section for the plan year.

(2) Ratio percentage test—(i) In general.
A plan satisfies this paragraph (b)(2)
for a plan year if and only if the plan’s
ratio percentage for the plan year is at
least 70 percent. This test incorporates
both the percentage test of section
410(b)(1)(A) and the ratio test of section

re-
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410(b)(1)(B). See §1.410(b)-9 for the defi-
nition of ratio percentage.

(ii) Examples. The following examples
illustrate the ratio percentage test of
this paragraph (b)(2).

Example 1. For a plan year, Plan A benefits
70 percent of an employer’s nonhighly com-
pensated employees and 100 percent of the
employer’s highly compensated employees.
The plan’s ratio percentage for the year is 70
percent (70 percent/100 percent), and thus the
plan satisfies the ratio percentage test.

Example 2. For a plan year, Plan B benefits
40 percent of the employer’s nonhighly com-
pensated employees and 60 percent of the em-
ployer’s highly compensated employees.
Plan B fails to satisfy the ratio percentage
test because the plan’s ratio percentage is
only 66.67 percent (40 percent/60 percent).

(3) Average benefit test. A plan satis-
fies this paragraph (b)(3) for a plan
year if and only if the plan satisfies
both the nondiscriminatory classifica-
tion test of §1.410(b)-4 and the average
benefit percentage test of §1.410(b)-5
for the plan year.

(4) Certain tax credit employee stock
ownership plans. A plan satisfies this
paragraph (b)(4) for a plan year if and
only if the plan—

(i) Is a tax credit employee stock
ownership plan (as defined in section
409(a)),

(ii) Is the only plan of the employer
that is intended to qualify under sec-
tion 401(a), and

(iii) Is a plan that satisfies the rule
set forth in section 410(b)(6)(D).

This paragraph (b)(4) is available
only for plan years for which the tax
credit employee stock ownership plan
receives contributions for which the
employer is allowed a tax credit under
section 41 (as in effect prior to its re-
peal by the Tax Reform Act of 1986) or
section 48(n) (as in effect prior to its
amendment by the Tax Reform Act of
1984). The requirement of this para-
graph (b)(4) that the plan be the only
plan of the employer that is intended
to qualify under section 401(a) is not
satisfied if the employer has only one
plan, but that plan is treated as two or
more separate plans under the manda-
tory disaggregation rules of §1.410(b)-
7(c).

(6) Employers with no nmonhighly com-
pensated employees. A plan satisfies this
paragraph (b)(5) for a plan year if and
only if the plan is maintained by an
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employer that has no nonhighly com-
pensated employees at any time during
the plan year.

(6) Plans benefiting mo highly com-
pensated employees. A plan satisfies this
paragraph (b)(6) for a plan year if and
only if the plan benefits no highly com-
pensated employees for the plan year.

(7T) Plans benefiting collectively bar-
gained employees. A plan that benefits
solely collectively bargained employ-
ees for a plan year satisfies this para-
graph (b)(7) for the plan year. If a plan
(within the meaning of §1.410(b)-7(b))
benefits both collectively bargained
employees and mnoncollectively bar-
gained employees for a plan year,
§1.410(b)-7(c)(4) provides that the por-
tion of the plan that benefits collec-
tively bargained employees is treated
as a separate plan from the portion of
the plan that benefits noncollectively
bargained employees. Thus, the
mandatorily disaggregated portion of
the plan that benefits the collectively
bargained employees automatically
satisfies this paragraph (b)(7) for the
plan year and hence section 410(b). See
§1.410(b)-9 for the definitions of collec-
tively bargained employee and non-
collectively bargained employee.

(c) Requirements with respect to former
employees—(1) Former employees tested
separately. Former employees are test-
ed separately from employees for pur-
poses of section 410(b). Thus, former
employees are disregarded in applying
the ratio percentage test, the non-
discriminatory classification test, and
the average benefit percentage test
with respect to the coverage of employ-
ees under a plan, and employees are
disregarded in applying this section
with respect to the coverage of former
employees under a plan.

(2) Testing former employees. A plan
satisfies section 410(b) with respect to
former employees if and only if, under
all of the relevant facts and cir-
cumstances (including the group of
nonexcludable former employees not
benefiting under the plan), the group of
former employees benefiting under the
plan does not discriminate signifi-
cantly in favor of highly compensated
former employees.

(d) Nonelective contributions under sec-
tion 403(b) plans. For plan years begin-
ning on or after January 1, 1989, a plan
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subject to section 403(b)(12)(A)({1) with
respect to nonelective contributions
(i.e., contributions not made pursuant
to a salary reduction agreement) is
treated as a plan subject to the re-
quirements of this section. For this
purpose, a plan described in the pre-
ceding sentence must satisfy the re-
quirements of this section without re-
gard to section 410(c) and paragraph (e)
of this section. For plan years begin-
ning before the effective date set forth
in §1.410(b)-10(d), any plan described in
section 410(c)(1)(A) (regarding govern-
mental plans) satisfies the require-
ments of this section.

(e) Certain governmental and church
plans. The requirements of section
410(b) do not apply to a plan described
in section 410(c)(1) (other than a plan
subject to section 403(b)(12)(A)(i) or a
plan with respect to which an election
has been made under section 410(d)).
Such a plan must satisfy section
401(a)(3) as in effect on September 1,
1974. For this purpose, a plan that sat-
isfies section 410(b) (without regard to
this paragraph (e)) is treated as satis-
fying section 401(a)(3) as in effect on
September 1, 1974. For plan years be-
ginning before the effective date set
forth in §1.410(b)-10(d), any plan de-
scribed in section 410(c)(1)(A) (regard-
ing governmental plans) satisfies the
requirements of this section and is
thus treated as satisfying the require-
ments of section 401(a)(3) as in effect on
September 1, 1974. See §1.410(b)-10(b)(2)
for a special rule for plans of tax-ex-
empt organizations.

(f) Certain acquisitions or dispositions.
Section 410(b)(6)(C) (relating to certain
acquisitions or dispositions) provides a
special rule whereby a plan may be
treated as satisfying section 410(b) for
a limited period of time after an acqui-
sition or disposition if it satisfies sec-
tion 410(b) (without regard to the spe-
cial rule) immediately before the ac-
quisition or disposition and there is no
significant change in the plan or in the
coverage of the plan other than the ac-
quisition or disposition. For purposes
of section 410(b)(6)(C) and this para-
graph (f), the terms ‘‘acquisition” and
‘“‘disposition’ refer to an asset or stock
acquisition, merger, or other similar
transaction involving a change in em-
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ployer of the employees of a trade or
business.

(g) Additional rules. The Commis-
sioner may, in revenue rulings, notices,
and other guidance of general applica-
bility, provide any additional rules
that may be necessary or appropriate
in applying the minimum coverage re-
quirements of section 410(b), including
(without limitation) additional rules
limiting or expanding the methods in
§1.410(b)-5(d) and (e) for determining
employee benefit percentages.

[T.D. 8363, 56 FR 47643, Sept. 19, 1991; 57 FR
10817, Mar. 31, 1992, as amended by T.D. 8487,
58 FR 46839, Sept. 3, 1993; T.D. 8548, 59 FR
32914, June 27, 1994]

§1.410(b)-3 Employees and former em-
ployees who benefit under a plan.

(a) Employees benefiting under a plan—
(1) In general. Except as provided in
paragraph (a)(2) of this section, an em-
ployee is treated as benefiting under a
plan for a plan year if and only if for
that plan year, in the case of a defined
contribution plan, the employer re-
ceives an allocation taken into account
under §1.401(a)(4)-2(c)(2)(ii), or in the
case of a defined benefit plan, the em-
ployee has an increase in a benefit ac-
crued or treated as an accrued benefit
under section 411(d)(6).

(2) Exceptions to allocation or accrual
requirement—i(i) Section 401(k) and 401(m)
plans. Notwithstanding paragraph (a)(1)
of this section, an employee is treated
as benefiting under a section 401(k)
plan for a plan year if and only if the
employee is an eligible employee as de-
fined in §1.401(k)-6 under the plan.
Similarly, an employee is treated as
benefiting under a section 401(m) plan
for a plan year if and only if the em-
ployee is an eligible employee as de-
fined in §1.401(m)-5 under the plan for
the plan year.

(i1) Section 415 limits—(A) General rule
for defined benefit plans. In determining
whether an employee is treated as ben-
efiting under a defined benefit plan for
a plan year, plan provisions that imple-
ment the limits of section 415 are dis-
regarded. Any plan provision that pro-
vides for increases in an employee’s ac-
crued benefit under the plan due solely
to adjustments under section 415(d)(1),
additional years of participation or
service under section 415(b)(5), or
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changes in the defined contribution
fraction under section 415(e) is also dis-
regarded, but only if such provision ap-
plies uniformly to all employees in the
plan.

(B) Defined benefit plans taking section
415 limits into account wunder section
401(a)(4) testing. Paragraph (a)(2)(ii)(A)
of this section does not apply in the
case of a defined benefit plan that uses
the option in §1.401(a)(4)-3(d)(2)(ii)(B)
to take into account plan provisions
implementing the provisions of section
415 in determining accrual rates under
the section 401(a)(4) general test.

(C) Defined contribution plans. A de-
fined contribution plan is permitted to
apply the rule in the first sentence of
paragraph (a)(2)(ii)(A) of this section in
determining whether an employee is
treated as benefiting under the plan,
provided it applies the rule on a con-
sistent basis for all employees in the
plan.

(iii) Certain employees treated as bene-
fiting—(A) In general. An employee is
treated as benefiting under a plan for a
plan year if the employee satisfies all
of the applicable conditions for accru-
ing a benefit or receiving an allocation
for the plan year but fails to have an
increase in accrued benefit or to re-
ceive an allocation solely because of
one or more of the conditions set forth
in paragraphs (a)(2)(iii) (B) through (F)
of this section.

(B) Certain plan limits. The employee’s
benefit would otherwise exceed a limit
that is applicable on a uniform basis to
all employees in the plan. Thus, for ex-
ample, if the formula under a defined
benefit plan takes into account only
the first 30 years of service for accrual
purposes, an employee who has com-
pleted more than 30 years of service is
still treated as benefiting under the
plan.

(C) Benefits previously accrued. The
benefit previously accrued by the em-
ployee is greater than the benefit that
would be determined under the plan if
the benefit previously accrued were
disregarded. This could happen, for ex-
ample, when the plan is applying the
wear-away formula of §1.401(a)(4)-
13(c)(4)(ii) and the employee’s frozen
accrued benefit exceeds the benefit de-
termined under the current formula.
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(D) Benefit offset arrangements. The
plan offsets the employee’s current
benefit accrual under an offset arrange-
ment described in §1.401(a)(4)-3(f)(9)
(without regard to whether the offset is
attributable to pre-participation serv-
ice or past service).

(E) Target benefit plans. In the case of
a target benefit plan that satisfies the
nondiscriminatory amount require-
ment of §1.401(a)(4)-1(b)(2) by satisfying
the safe harbor in §1.401(a)(4)-8(b)(3),
the employee’s theoretical reserve is
greater than or equal to the actuarial
present value of the fractional rule
benefit.

(F) Post-normal retirement age adjust-
ments. The employee has attained nor-
mal retirement age under a defined
benefit plan and fails to accrue a ben-
efit because of the provisions of section
411(b)(1)(H)(iii) regarding adjustments
for delayed retirement.

(iv) Section 412(i) plans—(A) General
rule. Notwithstanding paragraph (a)(1)
of this section, an employee is treated
as benefiting under an insurance con-
tract plan within the meaning of sec-
tion 412(i) for a plan year if and only if
a premium is paid on behalf of the em-
ployee for the plan year.

(B) Exceptions. Notwithstanding para-
graph (a)(2)(iv)(A) of this section, an
employee is treated as benefiting under
an insurance contract plan within the
meaning of section 412(i) for a plan
year if the sole reason that a premium
is not paid on behalf of the employee is
one of the reasons described in para-
graph (a)(2)(iii) of this section. In addi-
tion, an employee is treated as bene-
fiting under an insurance contract
plan, within the meaning of section
412(i), that is a defined benefit plan if a
premium is not paid on behalf of the
employee solely because the insurance
contracts that have previously been
purchased on behalf of the employee
guarantee to provide for the employ-
ee’s projected normal retirement ben-
efit without regard to future premium
payments.

(3) Examples. The following examples
illustrate the determination of whether
an employee is benefiting under a plan
for purposes of section 410(b).

Example 1. An employer has 35 employees
who are eligible under a defined benefit plan.
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The plan requires 1,000 hours of service to ac-
crue a benefit. Only 30 employees satisfy the
1,000-hour requirement and accrue a benefit.
The five employees who do not satisfy the
1,000-hour requirement during the plan year
are taken into account in testing the plan
under section 410(b) but are treated as not
benefiting under the plan.

Example 2. An employer maintains a sec-
tion 401(k) plan. Only employees who are at
least age 21 and who complete one year of
service are eligible employees under the plan
within the meaning of §1.401(k)-6. Under the
rule of paragraph (a)(2)(i) of this section,
only employees who have satisfied these age
and service conditions are treated as bene-
fiting under the plan.

Example 3. The facts are the same as in Ex-
ample 2, except that the employer also main-
tains a section 401(m) plan that provides
matching contributions contingent on elec-
tive contributions under the section 401(k)
plan. The matching contributions are contin-
gent on employment on the last day of the
plan year. Under §1.401(m)-5, because match-
ing contributions are contingent on employ-
ment on the last day of the plan year, not all
employees who are eligible employees under
the section 401(k) plan are eligible employees
under the section 401(m) plan. Thus, employ-
ees who have satisfied the age and service
conditions but who do not receive a match-
ing contribution because they are not em-
ployed on the last day of the plan year are
treated as not benefiting under the section
401(m) portion of the plan.

(b) Former employees benefiting under a
plan—(1) In general. A former employee
is treated as benefiting for a plan year
if and only if the plan provides an allo-
cation or benefit increase described in
paragraph (a)(1) of this section to the
former employee for the plan year.
Thus, for example, a former employee
benefits under a defined benefit plan
for a plan year if the plan is amended
to provide an ad hoc cost-of-living ad-
justment in the former employee’s ben-
efits. In contrast, because an increase
in benefits payable under a plan pursu-
ant to an automatic cost-of-living pro-
vision adopted and effective before the
beginning of the plan year is previously
accrued, a former employee is not
treated as benefiting in a subsequent
plan year merely because the former
employee receives an increase pursuant
to such an automatic cost-of-living
provision. Any accrual or allocation for
an individual during the plan year that
arises from the individual’s status as
an employee is treated as an accrual or
allocation of an employee. Similarly,
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any accrual or allocation for an indi-
vidual during the plan year that arises
from the individual’s status as a
former employee is treated as an ac-
crual or allocation of a former em-
ployee. It is possible for an individual
to accrue a benefit both as an employee
and as a former employee in a given
plan year. During the plan year in
which an individual ceases performing
services for the employer, the indi-
vidual is treated as an employee in ap-
plying section 410(b) with respect to
employees and is treated as a former
employee in applying section 410(b)
with respect to former employees.

(2) Examples. The following examples
illustrate the determination of whether
a former employee benefits under a
plan for purposes of section 410(b).

Example 1. Employer A amends its defined
benefit plan in the 1995 plan year to provide
an ad hoc cost-of-living increase of 5 percent
for all retirees. Former employees who re-
ceive this increase are treated as benefiting
under the plan for the 1995 plan year.

Example 2. Employer B maintains a defined
benefit plan with a calendar plan year. In the
1995 plan year, Employer B amends the plan
to provide that an employee who has reached
early retirement age under the plan and who
retires before July 31 of the 1995 plan year
will receive an unreduced benefit, even
though the employee has not yet reached
normal retirement age. This early retire-
ment window benefit is provided to employ-
ees based on their status as employees. Thus,
although individuals who take advantage of
the benefit become former employees, the
window benefit is treated as provided to em-
ployees and is not treated as a benefit for
former employees.

Example 3. The facts are the same as Erxam-
ple 2, except that on September 1, 1995, Em-
ployer B also amends the defined benefit
plan to provide an ad hoc cost-of-living in-
crease effective for all former employees. An
individual who ceases performing services
for the employer before July 31, 1995, under
the early retirement window, and then re-
ceives the ad hoc cost-of-living increase, is
treated as benefiting for the 1995 plan year
both as an employee with respect to the
early retirement window, and as a former
employee with respect to the ad hoc COLA.

[T.D. 8363, 56 FR 47644, Sept. 19, 1991; 57 FR
10954, Mar. 31, 1992, as amended by T.D. 8487,
58 FR 46839, Sept. 3, 1993; T.D. 9169, 69 FR
78153, 781564, Dec. 29, 2004]
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§1.410(b)-4 Nondiscriminatory classi-
fication test.

(a) In general. A plan satisfies the
nondiscriminatory classification test
of this section for a plan year if and
only if, for the plan year, the plan ben-
efits the employees who qualify under
a classification established by the em-
ployer in accordance with paragraph
(b) of this section, and the classifica-
tion of employees is nondiscriminatory
under paragraph (c¢) of this section.

(b) Reasonable classification established
by the employer. A classification is es-
tablished by the employer in accord-
ance with this paragraph (b) if and only
if, based on all the facts and cir-
cumstances, the classification is rea-
sonable and is established under objec-
tive business criteria that identify the
category of employees who benefit
under the plan. Reasonable classifica-
tions generally include specified job
categories, nature of compensation
(i.e., salaried or hourly), geographic lo-
cation, and similar bona fide business
criteria. An enumeration of employees
by name or other specific criteria hav-
ing substantially the same effect as an
enumeration by name is not considered
a reasonable classification.

(c) Nondiscriminatory classification—(1)
General rule. A classification is non-
discriminatory under this paragraph
(c) for a plan year if and only if the
group of employees included in the
classification benefiting under the plan
satisfies the requirements of either
paragraph (c)(2) or (¢)(3) of this section
for the plan year.

(2) Safe harbor. A plan satisfies the
requirement of this paragraph (c)(2) for
a plan year if and only if the plan’s
ratio percentage is greater than or
equal to the employer’s safe harbor
percentage, as defined in paragraph
(c)(4)(i) of this section. See §1.410(b)-9
for the definition of a plan’s ratio per-
centage.

(3) Facts and circumstances—(i) Gen-
eral rule. A plan satisfies the require-
ments of this paragraph (c)(3) if and
only if—

(A) The plan’s ratio percentage is
greater than or equal to the unsafe
harbor percentage, as defined in para-
graph (c¢)(4)(ii) of this section, and
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(B) The classification satisfies the
factual determination of paragraph
(c)(3)(ii) of this section.

(i1) Factual determination. A classi-
fication satisfies this paragraph
(c)(3)(ii) if and only if, based on all the
relevant facts and circumstances, the
Commissioner finds that the classifica-
tion is nondiscriminatory. No one par-
ticular fact is determinative. Included
among the facts and circumstances rel-
evant in determining whether a classi-
fication is nondiscriminatory are the
following—

(A) The underlying business reason
for the classification. The greater the
business reason for the classification,
the more likely the classification is to
be nondiscriminatory. Reducing the
employer’s cost of providing retire-
ment benefits is not a relevant busi-
ness reason.

(B) The percentage of the employer’s
employees benefiting under the plan.
The higher the percentage, the more
likely the classification is to be non-
discriminatory.

(C) Whether the number of employees
benefiting under the plan in each sal-
ary range is representative of the num-
ber of employees in each salary range
of the employer’s workforce. In gen-
eral, the more representative the per-
centages of employees benefiting under
the plan in each salary range, the more
likely the classification is to be non-
discriminatory.

(D) The difference between the plan’s
ratio percentage and the employer’s
safe harbor percentage. The smaller
the difference, the more likely the
classification is to be nondiscrim-
inatory.

(E) The extent to which the plan’s
average benefit percentage (determined
under §1.410(b)-5) exceeds 70 percent.

(4) Definitions—(i) Safe harbor percent-
age. The safe harbor percentage of an
employer is 50 percent, reduced by %4 of
a percentage point for each whole per-
centage point by which the nonhighly
compensated employee concentration
percentage exceeds 60 percent. See
paragraph (c)(4)(iv) for a table that il-
lustrates the safe harbor percentage
and unsafe harbor percentage.

(i1) Unsafe harbor percentage. The un-
safe harbor percentage of an employer
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is 40 percent, reduced by 3% of a per-
centage point for each whole percent-
age point by which the nonhighly com-
pensated employee concentration per-
centage exceeds 60 percent. However, in
no case is the unsafe harbor percentage
less than 20 percent.

(iii) Nonhighly compensated employee
concentration percentage. The nonhighly
compensated employee concentration
percentage of an employer is the per-
centage of all the employees of the em-
ployer who are nonhighly compensated
employees. Employees who are exclud-
able employees for purposes of the av-
erage benefit test are not taken into
account.

(iv) Table. The following table sets
forth the safe harbor and unsafe harbor
percentages at each nonhighly com-
pensated employee concentration per-
centage:

Nonhighly com-
pensated em- Safe harbor per- | Unsafe harbor per-
ployee concentra- centage centage
tion percentage

0-60 50.00 40.00
61 49.25 39.25
62 48.50 38.50
63 47.75 37.75
64 47.00 37.00
65 46.25 36.25
66 45.50 35.50
67 44.75 34.75
68 44.00 34.00
69 43.25 33.25
70 42.50 32.50
71 41.75 31.75
72 41.00 31.00
73 40.25 30.25
74 39.50 29.50
75 38.75 28.75
76 38.00 28.00
77 37.25 27.25
78 36.50 26.50
79 35.75 25.75
80 35.00 25.00
81 34.25 24.25
82 33.50 23.50
83 32.75 2275
84 32.00 22.00
85 31.25 21.25
86 30.50 20.50
87 29.75 20.00
88 29.00 20.00
89 28.25 20.00
90 27.50 20.00
91 26.75 20.00
92 26.00 20.00
93 25.25 20.00
94 24.50 20.00
95 23.75 20.00
96 23.00 20.00
97 2225 20.00
98 21.50 20.00
99 20.75 20.00
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(5) Examples. The following examples
illustrate the rules in this paragraph
(c).

Example 1. Employer A has 200 nonexclud-
able employees, of whom 120 are nonhighly
compensated employees and 80 are highly
compensated employees. Employer A main-
tains a plan that benefits 60 nonhighly com-
pensated employees and 72 highly com-
pensated employees. Thus, the plan’s ratio
percentage is 55.56 percent ([60/120]/[72/80] =
50%/90% = 0.5556), which is below the percent-
age necessary to satisfy the ratio percentage
test of §1.410(b)-2(b)(2). The employer’s non-
highly compensated employee concentration
percentage is 60 percent (120/200); thus, Em-
ployer A’s safe harbor percentage is 50 per-
cent and its unsafe harbor percentage is 40
percent. Because the plan’s ratio percentage
is greater than the safe harbor percentage,
the plan’s classification satisfies the safe
harbor of paragraph (c)(2) of this section.

Example 2. The facts are the same as in Ex-
ample 1, except that the plan benefits only 40
nonhighly compensated employees. The
plan’s ratio percentage is thus 37.03 percent
([40/1201/[72/80] = 33.33%/90% = 0.3703). Under
these facts, the plan’s classification is below
the unsafe harbor percentage and is thus
considered discriminatory.

Example 3. The facts are the same as in Ex-
ample 1, except that the plan benefits 45 non-
highly compensated employees. The plan’s
ratio percentage is thus 41.67 percent ([45/
1201/[72/80] = 37.50%/90% = 0.4167), above the
unsafe harbor percentage (40 percent) and
below the safe harbor percentage (50 per-
cent). The Commissioner may determine
that the classification is nondiscriminatory
after considering all the relevant facts and
circumstances.

Example 4. Employer B has 10,000 non-
excludable employees, of whom 9,600 are non-
highly compensated employees and 400 are
highly compensated employees. Employer B
maintains a plan that benefits 600 nonhighly
compensated employees and 100 highly com-
pensated employees. Thus, the plan’s ratio
percentage is 25.00 percent ([600/9,600]/[100/400]
= 6.25%/25% = 0.2500), which is below the per-
centage necessary to satisfy the ratio per-
centage test of §1.410(b)-2(b)(2). Employer B’s
nonhighly compensated employee concentra-
tion percentage is 96 percent (9,600/10,000);
thus, Employer B’s safe harbor percentage is
23 percent, and its unsafe harbor percentage
is 20 percent. Because the plan’s ratio per-
centage (25.00 percent) is greater than the
safe harbor percentage (23.00 percent), the
plan’s classification satisfies the safe harbor
of paragraph (c)(2) of this section.

Example 5. The facts are the same as in Ex-
ample 4, except that the plan benefits only
400 nonhighly compensated employees. The
plan’s ratio percentage is thus 16.67 percent
([400/9,6001/[100/400] = 4.17%/25% = 0.1667). The
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plan’s ratio percentage is below the unsafe
harbor percentage and thus the classification
is considered discriminatory.

Example 6. The facts are the same as in Ex-
ample 4, except that the plan benefits 500
nonhighly compensated employees. The
plan’s ratio percentage is thus 20.83 percent
([500/9,6001/[100/400] 5.21%/25% 0.2083),
above the unsafe harbor percentage (20 per-
cent) and below the safe harbor percentage
(23 percent). The Commissioner may deter-
mine that the classification is nondiscrim-
inatory after considering all the facts and
circumstances.

[T.D. 8363, 56 FR 47645, Sept. 19, 1991; 57 FR
10954, Mar. 31, 1992]

§1.410(b)-5 Average benefit percent-
age test.

(a) General rule. A plan satisfies the
average benefit percentage test of this
section for a plan year if and only if
the average benefit percentage of the
plan for the plan year is at least 70 per-
cent. A plan is deemed to satisfy this
requirement if it satisfies paragraph (f)
of this section for the plan year.

(b) Determination of average benefit
percentage. The average benefit per-
centage of a plan for a plan year is the
percentage determined by dividing the
actual benefit percentage of the non-
highly compensated employees in plans
in the testing group for the testing pe-
riod that includes the plan year by the
actual benefit percentage of the highly
compensated employees in plans in the
testing group for that testing period.
See paragraph (d)3)(ii) of this section
for the definition of testing period.

(c) Determination of actual benefit per-
centage. The actual benefit percentage
of a group of employees for a testing
period is the average of the employee
benefit percentages, calculated sepa-
rately with respect to each of the em-
ployees in the group for the testing pe-
riod. All nonexcludable employees of
the employer are taken into account
for this purpose, even if they are not
benefiting under any plan that is taken
into account.

(d) Determination of employee benefit
percentages—(1) Owverview. This para-
graph (d) provides rules for deter-
mining employee benefit percentages.
See paragraph (e) of this section for al-
ternative methods for determining em-
ployee benefit percentages.

(2) Employee contributions and em-
ployee-provided benefits disregarded.
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Only employer-provided contributions
and benefits are taken into account in
determining employee benefit percent-
ages. Therefore, employee contribu-
tions (including both employee con-
tributions allocated to separate ac-
counts and employee contributions not
allocated to separate accounts), and
benefits derived from such contribu-
tions, are not taken into account in de-
termining employee benefit percent-
ages.

(3) Plans and plan years taken into ac-
count—(i) Testing group. All plans in-
cluded in the testing group under
§1.410(b)-7(e)(1), and only those plans,
are taken into account in determining
an employee’s employee benefit per-
centage.

(ii) Testing period. An employee’s em-
ployee benefit percentage is deter-
mined on the basis of plan years ending
with or within the same calendar year.
These plan years are referred to in this
section as the relevant plan years or,
in the aggregate, as the testing period.

(4) Contributions or benefits basis. Em-
ployee benefit percentages may be de-
termined on either a contributions or a
benefits basis. Employee benefit per-
centages for any testing period must be
determined on the same basis (con-
tributions or benefits) for all plans in
the testing group.

(5) Determination of employee benefit
percentage—({1) General rule. The em-
ployee benefit percentage for an em-
ployee for a testing period is the rate
that would be determined for that em-
ployee for purposes of applying the
general test for nondiscrimination in
§§1.401(a)(4)-2, 1.401(a)(4)-3, 1.401(a)(4)-8
or 1.401(a)(4)-9, if all the plans in the
testing group were aggregated for pur-
poses of section 410(b). Thus, if em-
ployee benefit percentages are deter-
mined on a contributions basis, each
employee’s employee benefit percent-
age is the aggregate normal allocation
rate that would be determined for the
employee under §1.401(a)(4)—
9(b)(2)(ii)(A) (if the plans in the testing
group include both defined benefit and
defined contribution plans), the alloca-
tion rate that would be determined for
the employee under §1.401(a)(4)-2(c)(2)
(if the plans in the testing group in-
clude only defined contribution plans),
or the equivalent normal allocation
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rate that would be determined for the
employee under §1.401(a)(4)-8(c)(2) (if
the plans in the testing group include
only defined benefit plans). Similarly,
if employee benefit percentages are de-
termined on a benefits basis, each em-
ployee’s employee benefit percentage is
the aggregate normal accrual rate that
would be determined for the employee
under §1.401(a)(4)-9(b)(2)(i1)(B), the nor-
mal accrual rate that would be deter-
mined for the employee under
§1.401(a)(4)-3(d), or the equivalent ac-
crual rate that would be determined for
the employee under §1.401(a)(4)-8(b)(2),
depending on whether the plans in the
testing group include both defined ben-
efit and defined contribution plans,
only defined benefit plans, or only de-
fined contribution plans.

(ii) Plans with differing plan years. If
not all the plans in the testing group
share the same plan year, §1.410(b)-
7(d)(56) would ordinarily prohibit them
from being aggregated for purposes of
section 410(b). In such a case, employee
benefit percentages are determined by
applying the rules of paragraph (d)(5)(i)
of this section separately to each sub-
set of plans in the testing group that
share the same plan year (or the same
accrual computation period) and aggre-
gating the results for all plans in the
testing group. Thus, an employee’s em-
ployee benefit percentage is deter-
mined as the sum of these separate em-
ployee benefit percentages that are de-
termined consistently for all the plans
in the testing group (except for dif-
ferences attributable solely to the dif-
ferences in plan years).

(iii) Options and consistency require-
ments. In determining employee benefit
percentages under this paragraph
(d)(b), any optional or alternative
methods or rules available for deter-
mining rates in §§1.401(a)(4)-2,
1.401(a)(4)-3, 1.401(a)(4)-8, or 1.401(a)(4)—
9, whichever is applicable, may be ap-
plied. Thus, for example, employee ben-
efit percentages may generally be cal-
culated using any of the alternative
methods of determining average annual
compensation or plan year compensa-
tion under §1.401(a)(4)-12, and using
any underlying definition of compensa-
tion that satisfies section 414(s). Ex-
cept as otherwise specifically per-
mitted, the determination of employee
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benefit percentages must be made on a
consistent basis for all employees and
for all plans in the testing group as re-
quired by §§1.401(a)(4)-2(c)(2)(vi),
1.401(a)(49)-3(d)(2)({), 1.401(a)(4)-
8(b)(2)(iv), 1.401(a)(4)-8(c)(2)(iv) or
1.401(a)(4)-9(b)(2)(iv).

(6) Permitted disparity—(i) In general.
Permitted disparity may be imputed in
determining employee benefit percent-
ages as provided in §§1.401(a)(4)-2,
1.401(a)(4)-3, 1.401(a)(4)-8, or 1.401(a)(4)—
9, whichever is applicable. When sepa-
rate employee benefit percentages are
determined for individual plans under
paragraph (e)(2) of this section (or for
subsets of plans that have the same
plan year as described in paragraph
(d)(5)(ii) of this section), permitted dis-
parity may be imputed for an employee
only in one individual plan (or subset
of plans) and may not be imputed for
the same employee in another indi-
vidual plan (or subset of plans). How-
ever, if the same average annual com-
pensation or plan year compensation is
used to determine employee benefit
percentages in more than one plan, the
employee’s employee benefit percent-
ages for those plans may be summed
prior to imputing permitted disparity.

(ii) Plans which may not use permitted
disparity. Permitted disparity may be
reflected in the determination of rates
only to the extent that the plans for
which rates are being determined are
plans for which the permitted disparity
of section 401(1) is available. Thus, for
example, if a section 401(k) plan is in-
cluded in the testing group and per-
mitted disparity is imputed under
§1.401(a)(4)-2(c)(iv), then employee ben-
efit percentages are determined by
first calculating an adjusted allocation
rate (within the meaning of
§1.401(a)(4)-7(b)(1)) without regard to
the amount of allocations under the
section 401(k) plan and adding to it the
allocation rate for the section 401(k)
plan. See §1.401(1)-1(a)(4) for a list of
types of plans for which permitted dis-
parity is not available.

(T Requirements for certain plans pro-
viding early retirement benefits—(@i) Gen-
eral rule. If any defined benefit plan in
the testing group provides for early re-
tirement benefits in addition to normal
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retirement benefits to any highly com-
pensated employee, and the average ac-
tuarial reduction for any one of these
benefits commencing in the five years
prior to the plan’s normal retirement
age is less than four percent per year,
then the aggregate most valuable allo-
cation rate, equivalent most valuable
allocation rate, aggregate most valu-
able accrual rate, or most valuable ac-
crual rate must be substituted for the
related normal rates in paragraph (d)(5)
of this section.

(ii) Exception. Paragraph (d)(7)(i) of
this section does not apply if early re-
tirement benefits with average actu-
arial reductions described in that para-
graph are currently available, within
the meaning of §1.401(a)(4)-4(b), under
plans in the testing group to a percent-
age of nonhighly compensated employ-
ees that is at least 70 percent of the
percentage of highly compensated em-
ployees to whom these benefits are cur-
rently available.

(e) Additional optional rules—(1) Owver-
view. This paragraph (e) contains var-
ious alternative methods for deter-
mining employee benefit percentages
for a testing period.

(2) Determination of employee benefit
percentages as the sum of separately de-
termined rates—(i) In general. Employee
benefit percentages may be determined
as the sum of separately determined
employee benefit percentages for each
of the plans in the testing group that
are aggregated under paragraphs (d)(5)
(i) or (ii) of this section, provided that
these employee benefit percentages are
determined on a consistent basis for all
of these plans pursuant to paragraph
(d)(b)(iii) of this section.

(i1) Ezception from consistency require-
ment. The consistency requirement of
paragraph (e)(2)(i) of this section is not
violated merely because employee ben-
efit percentages are not determined in
a consistent manner for all of the plans
in the testing group and the inconsist-
encies in determination of rates among
plans are described in paragraph
(e)(2)(iii) of this section. The exception
in this paragraph (e)(2)(ii) applies only
if it is reasonable to believe that the
inconsistencies do not result in an av-
erage benefit percentage that is signifi-
cantly higher than the average benefit
percentage that would be determined
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had employee benefit percentages been
determined on a consistent basis pursu-
ant to paragraph (d)(5)(iii) of this sec-
tion.

(iii) Permitted inconsistencies. The fol-
lowing inconsistencies between plans
are permitted under this paragraph
(e)(2)—

(A) Use of different underlying defini-
tions of section 414(s) compensation in
the determination of rates;

(B) Use of different definitions of av-
erage annual compensation;

(C) Use of different testing ages;

(D) Use of different fresh-start dates;

(E) Use of different actuarial assump-
tions for normalization; or

(F) Disregard of actuarial increases
after normal retirement age and QPSA
charges without regard to any require-
ment for uniformity in the actuarial
increases or QPSA charges.

(3) Determination of employee benefit
percentages without regard to plans of
another type—(i) General rule. Employee
benefit percentages may be determined
under plans of one type (i.e., defined
benefit plans or defined contribution
plans) by treating all plans of the other
type (i.e., defined contribution plans or
defined benefit plans, respectively) as
if they were not part of the testing
group, using the method provided in
this paragraph (e)(3). If this method is
used to determine whether a defined
contribution plan satisfies the average
benefit percentage test, employee ben-
efit percentages under all defined con-
tribution plans in the testing group
must be determined on a contributions
basis, and benefits under any defined
benefit plans may not be included in
the employee benefit percentage. Simi-
larly, if this method is used to deter-
mine whether a defined benefit plan
satisfies the average benefit percentage
test, employee Dbenefit percentages
under all defined benefit plans in the
testing group must be determined on a
benefits basis, and allocations under
any defined contribution plans may not
be included in the employee benefit
percentage.

(i1) Restriction on use of separate test-
ing group determination method. A plan
does not satisfy the average benefit
percentage test using the method pro-
vided in this paragraph (e)(3) unless
each of the plans in the testing group
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of the other type (i.e., defined benefit
plan or defined contribution plan) than
the plan being tested satisfies the aver-
age benefit test of §1.410(b)-2(b)(3)
using the method in this paragraph
(e)(3) or satisfies the ratio percentage
test of §1.410(b)-2(b)(2).

(iii) Treatment of permitted disparity.
Although under the general rule of this
paragraph (e)(3) plans of another type
are disregarded in determining em-
ployee benefit percentages, the per-
mitted disparity used by those plans
(including any permitted disparity that
is used by those plans to satisfy
§1.401(a)(4)-1(b)(2)) is nonetheless taken
into account in determining the extent
to which permitted disparity may be
used in determining employee benefit
percentages.

(iv) Example. The following example
illustrates the rules of this paragraph
(e)(3):

Example. Employer A maintains two de-
fined benefit plans, neither of which covers a
group of employees that satisfies the ratio
percentage test of §1.410(b)-2(b)(2), and a
profit-sharing plan and a section 401(k) plan,
each of which benefits a group of employees
that satisfies the ratio percentage test of
§1.410(b)-2(b)(2). The defined benefit plans
will satisfy the average benefit percentage
test if the actual benefit percentage of all
nonexcludable nonhighly compensated em-
ployees, computed on a benefits basis with-
out regard to contributions under the profit-
sharing plan or the section 401(k) plan, is at
least 70 percent of the actual benefit percent-
age of all nonexcludable highly compensated
employees, computed on a benefits basis
without regard to contributions under the
profit-sharing plan or the section 401(k) plan.

(4) Simplified method for determining
employee benefit percentages for certain
defined benefit plans—(i) In general. An
employee’s employee benefit percent-
age with respect to a plan may be de-
termined under the simplified method
of paragraph (e)(4)(ii) of this section,
provided the following conditions are
satisfied:

(A) The only plans included in the
testing group are defined benefit plans,
and employee benefit percentages
under these plans are determined on a
benefits basis.

(B) Employee benefit percentages
under the plans in the testing group
are not required to be determined by
taking into account early retirement
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benefits under paragraph (d)(7) of this
section.

(C) The plan is a safe harbor defined
benefit plan described in §1.401(a)(4)-
3(b).

(i) Simplified method—(A) Section
401(1) plans. Under the simplified meth-
od of this paragraph (e)(4)(ii), an em-
ployee’s employee benefit percentage
with respect to a section 401(1) plan de-
scribed in §1.401(a)(4)-3(b)(3) (i.e., a
unit credit plan) may be deemed equal
to the employee’s excess benefit per-
centage or gross benefit percentage (as
defined in §1.401(1)-1(c) (14) or (18), re-
spectively), whichever is applicable
under the plan’s benefit formula in the
plan year. In the case of a section 401(1)
plan described in §1.401(a)(4)-3(b)(4)
(i.e., a fractional accrual plan), an em-
ployee’s employee benefit percentage
with respect to that plan may be
deemed equal to the rate at which the
excess or gross benefit, whichever is
applicable, accrues for the employee in
the plan year, taking into account the
plan’s benefit formula and the employ-
ee’s projected service at normal retire-
ment age. The use of this simplified
method will be treated as an imputa-
tion of permitted disparity. See para-
graph (d)(6) of this section for a restric-
tion on multiple use of permitted dis-
parity.

(B) Other plans. Under the simplified
method of this paragraph (e)(4)(ii), an
employee’s employee benefit percent-
age with respect to a plan described in
§1.401(a)(4)-3(b)(3) that is not a section
401() plan and that is not imputing
permitted disparity may be deemed
equal to the employee’s benefit rate in
the plan year under the plan’s benefit
formula. In the case of a plan described
in §1.401(a)(4)-3(b)(4) that is not a sec-
tion 401(l) plan and that is not imput-
ing permitted disparity, an employee’s
employee benefit percentage with re-
spect to that plan may be deemed equal
to the rate at which the benefit accrues
for the employee in the plan year, tak-
ing into account the plan’s benefit for-
mula and an employee’s projected serv-
ice at normal retirement age.

(6) Three-year averaging period. An
employee’s employee benefit percent-
age may be determined for a testing pe-
riod as the average of the employee’s
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employee benefit percentages deter-
mined separately for the testing period
and for the immediately preceding one
or two testing periods (referred to in
this section as an averaging period).
Employee benefit percentages of a par-
ticular employee that are averaged to-
gether within an averaging period must
be determined on a consistent basis for
all testing periods within the averaging
period.

(6) Alternative methods of determining
compensation. Employee benefit per-
centages may be determined on the
basis of any definition of compensation
that satisfies §1.414(s)-1(d) (without re-
gard to whether the definition satisfies
§1.414(s)-1(d)(3)), provided that the
same definition is used for all employ-
ees and it is reasonable to believe that
the definition does not result in an av-
erage benefit percentage that is signifi-
cantly higher than the average benefit
percentage that would be determined
had employee benefit percentages been
determined using a definition of com-
pensation that also satisfies §1.414(s)-
1(d)(3).

(f) Special rule for certain collectively
bargained plans. A plan (as determined
without regard to the mandatory
disaggregation rule of §1.410(b)-7(c)(5))
that benefits both collectively bar-
gained employees and noncollectively
bargained employees is deemed to sat-
isfy the average benefit percentage test
of this section if—

(1) The provisions of the plan applica-
ble to each employee in the plan are
identical to the provisions of the plan
applicable to every other employee in
the plan, including the plan benefit or
allocation formula, any optional forms
of benefit, any ancillary benefit, and
any other right or feature under the
plan, and

(2) The plan would satisfy the ratio
percentage test of §1.410(b)-2(b)(2), if
§§1.410(b)-6(d) and 1.410(b)-7(c)(5) (the
excludable employee and mandatory
disaggregation rules for collectively
bargained and mnoncollectively bar-
gained employees) did not apply.

[T.D. 8363, 56 FR 47646, Sept. 19, 1991; 57 FR
10817, 10954, Mar. 31, 1992, as amended by T.D.
8487, 58 FR 46840, Sept. 3, 1993]
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§1.410(b)-6 Excludable employees.

(a) Employees—(1) In general. For pur-
poses of applying section 410(b) with re-
spect to employees, all employees of
the employer, other than the exclud-
able employees described in paragraphs
(b) through (i) of this section, are
taken into account. Excludable em-
ployees are not taken into account
with respect to a plan even if they are
benefiting under the plan, except as
otherwise provided in paragraph (b) of
this section.

(2) Rules of application. Except as spe-
cifically provided otherwise, excludable
employees are determined separately
with respect to each plan for purposes
of testing that plan under section
410(b). Thus, in determining whether a
particular plan satisfies the ratio per-
centage test of §1.410(b)-2(b)(2), para-
graphs (b) through (i) of this section
are applied solely with reference to
that plan. Similarly, in determining
whether two or more plans that are
permissively aggregated and treated as
a single plan under §1.410(b)-7(d) sat-
isfy the ratio percentage test of
§1.410(b)-2(b)(2), paragraphs (b) through
(i) of this section are applied solely
with reference to the deemed single
plan. In determining whether a plan
satisfies the average benefit percentage
test of §1.410(b)-5, the rules of this sec-
tion are applied by treating all plans in
the testing group as a single plan.

(b) Minimum age and service exclu-
sions—(1) In general. If a plan applies
minimum age and service eligibility
conditions permissible under section
410(a)(1) and excludes all employees
who do not meet those conditions from
benefiting under the plan, then all em-
ployees who fail to satisfy those condi-
tions are excludable employees with re-
spect to that plan. An employee is
treated as meeting the age and service
requirements on the date that any em-
ployee with the same age and service
(including service permitted to be
taken into account for purposes of non-
discrimination testing under
§1.401(a)(4)-11(d)(3)) would be eligible to
commence participation in the plan, as
provided in section 410(b)(4)(C).

(2) Multiple age and service conditions.
If a plan, including a plan for which an
employer chooses the treatment under
paragraph (b)(3) of this section, has two
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or more different sets of minimum age
and service eligibility conditions, those
employees who fail to satisfy all of the
different sets of age and service condi-
tions are excludable employees with re-
spect to the plan. Except as provided in
paragraph (b)(3) of this section, an em-
ployee who satisfies any one of the dif-
ferent sets of conditions is not an ex-
cludable employee with respect to the
plan. Differences in the manner in
which service is credited (e.g., hours of
service calculated in accordance with
29 CFR 2530.200b-2 for hourly employees
and elapsed time calculated in accord-
ance with §1.410(a)-7 for salaried em-
ployees) for purposes of applying a
service condition are not taken into ac-
count in determining whether multiple
age and service eligibility conditions
exist.

(3) Plans benefiting certain otherwise
excludable employees—(i) In general. An
employer may treat a plan benefiting
otherwise excludable employees as two
separate plans, one for the otherwise
excludable employees and one for the
other employees benefiting under the
plan. See §1.410(b)-7(c)(3) regarding per-
missive disaggregation of plans bene-
fiting otherwise excludable employees.
The effect of this rule is that employ-
ees who would be excludable under
paragraph (b)(1) of this section (applied
without regard to section 410(a)(1)(B))
but for the fact that the plan does not
apply the greatest permissible min-
imum age and service conditions may
be treated as excludable employees
with respect to the plan. This treat-
ment is available only if the plan satis-
fies section 410(b) and §1.410(b)-2 with
respect to these otherwise excludable
employees in the manner described in
paragraph (b)(3)(ii) of this section.

(i1) Testing portion of plan benefiting
otherwise excludable employees. In deter-
mining whether the plan that benefits
employees who would otherwise be ex-
cludable under paragraph (b)(1) of this
section (applied without regard to sec-
tion 410(a)(1)(B)) satisfies section 410(b)
and §1.410(b)-2, employees who have
satisfied the greatest permissible min-
imum age and service conditions with
respect to the plan are excludable em-
ployees. In addition, if the plan being
tested applies minimum age and serv-
ice conditions and those conditions are
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less than the maximum permissible
minimum age and service conditions,
employees who have not satisfied the
lower minimum age and service condi-
tions actually provided for in the plan
are excludable employees. Thus, for ex-
ample, if the plan requires attainment
of age 18 and 3 months of service, em-
ployees who have not attained age 18 or
3 months of service with the employer
are excludable employees.

(4) Examples. The following examples
illustrate the minimum age and service
condition rules of this paragraph (b). In
each example, the employer is not
treated as operating qualified separate
lines of business under section 414(r).

Example 1. An employer maintains Plan A
for hourly employees and Plan B for salaried
employees. Plan A has no minimum age or
service condition. Plan B has no minimum
age condition and requires 1 year of service.
The employer treats Plans A and B as a sin-
gle plan for purposes of section 410(b). Be-
cause Plan A imposes no minimum age or
service condition, all employees of the em-
ployer automatically satisfy the minimum
age and service conditions of Plan A. There-
fore, no employees are excludable under this
paragraph (b) in testing Plans A and B for
purposes of section 410(b).

Example 2. An employer maintains three
plans. Plan C benefits employees in Division
C who satisfy the plan’s minimum age and
service condition of age 21 and 1 year of serv-
ice. Plan D benefits employees in Division D
who satisfy the plan’s minimum age and
service condition of age 18 and 1 year of serv-
ice. Plan E benefits employees in Division E
who satisfy the plan’s minimum age and
service condition of age 21 and 6 months of
service. The employer treats Plans D and E
as a single plan for purposes of section 410(b).
In testing Plan C under the ratio percentage
test or the nondiscriminatory classification
test of section 410(b), employees who are not
at least age 21 or who do not have at least 1
yvear of service are excludable employees
under paragraph (b)(1) of this section. In
testing Plans D and E, employees who do not
satisfy the age and service requirements of
either of the two plans are excludable em-
ployees under paragraph (b)(2) of this sec-
tion. Thus, an employee is excludable with
respect to Plans D and E only if the em-
ployee is not at least age 18 with at least 1
year of service or is not at least age 21 with
at least 6 months of service. Thus, an em-
ployee who is 19 years old and has 11 months
of service is excludable. Similarly, an em-
ployee who is 17 years old and has performed
2 years of service is also excludable.



Internal Revenue Service, Treasury

Example 3. An employer maintains three
plans. Plan F benefits all employees in Divi-
sion F (the plan does not apply any min-
imum age or service condition). Plan G bene-
fits employees in Division G who satisfy the
plan’s minimum age and service condition of
age 18 and 1 year of service. Plan H benefits
employees in Division H who satisfy the
plan’s minimum age and service condition of
age 21 and 6 months of service. In testing the
employer’s plans under the average benefit
percentage test provided in §1.410(b)-5, Plans
F, G, and H are treated as a single plan and,
as such, use the lowest minimum age and
service condition under the rule of paragraph
(b)(2) of this section. Therefore, because Plan
F does not apply any minimum age or serv-
ice condition, no employee is excludable
under this paragraph (b).

Example 4. An employer maintains Plan J,
which does not apply any minimum age or
service conditions. Plan J benefits all em-
ployees in Division 1 but does not benefit
employees in Division 2. Although Plan J has
no minimum age or service condition, the
employer wants to exclude employees whose
age and service is below the permissible
minimums provided in section 410(b)(1)(A).
The employer has 110 employees who either
do not have 1 year of service or are not at
least age 21. Of these 110 employees, 10 are
highly compensated employees and 100 are
nonhighly compensated employees. Five of
these highly compensated employees, or 50
percent, work in Division 1 and thus benefit
under Plan J. Thirty-five of these nonhighly
compensated employees, or 35 percent, work
in Division 1 and thus benefit under Plan J.
Plan J satisfies the ratio percentage test of
section 410(b) with respect to employees who
do not satisfy the greatest permissible min-
imum age and service requirement because
the ratio percentage of that group of employ-
ees is 70 percent. Thus, in determining
whether or not Plan J satisfies section
410(b), the 110 employees may be treated as
excludable employees in accordance with
paragraph (b)(3)(i) of this section.

(c) Certain nonresident aliens—(1) Gen-
eral rule. An employee who is a non-
resident alien (within the meaning of
section 7701(b)(1)(B)) and who receives
no earned income (within the meaning
of section 911(d)(2)) from the employer
that constitutes income from sources
within the United States (within the
meaning of section 861(a)(3)) is treated
as an excludable employee.

(2) Special treaty rule. In addition, an
employee who is a nonresident alien
(within the meaning of section
7701(b)(1)(B)) and who does receive
earned income (within the meaning of
section 911(d)(2)) from the employer
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that constitutes income from sources
within the United States (within the
meaning of section 861(a)(3)) is per-
mitted to be excluded, if all of the em-
ployee’s earned income from the em-
ployer from sources within the United
States is exempt from United States
income tax under an applicable income
tax convention. This paragraph (c)(2)
applies only if all employees described
in the preceding sentence are so ex-
cluded.

(d) Collectively bargained employees—
(1) General rule. A collectively bar-
gained employee is an excludable em-
ployee with respect to a plan that ben-
efits solely noncollectively bargained
employees. If a plan (within the mean-
ing of §1.410(b)-7(b)) benefits both col-
lectively bargained employees and non-
collectively bargained employees for a
plan year, §1.410(b)-7(c)(4) provides that
the portion of the plan that benefits
the collectively bargained employees is
treated as a separate plan from the
portion of the plan that benefits the
noncollectively bargained employees.
Thus, a collectively bargained em-
ployee is always an excludable em-
ployee with respect to the mandatorily
disaggregated portion of any plan that
benefits noncollectively bargained em-
ployees.

(2) Definition of collectively bargained
employee—(i) In general. A collectively
bargained employee is an employee
who is included in a unit of employees
covered by an agreement that the Sec-
retary of Labor finds to be a collective
bargaining agreement between em-
ployee representatives and one or more
employers, provided that there is evi-
dence that retirement benefits were
the subject of good faith bargaining be-
tween employee representatives and
the employer or employers. An em-
ployee is a collectively bargained em-
ployee regardless of whether the em-
ployee benefits under any plan of the
employer. See section 7701(a)(46) and
§301.7701-17T of this chapter for addi-
tional requirements applicable to the
collective bargaining agreement. An
employee who performs hours of serv-
ice during the plan year as both a col-
lectively bargained employee and a
noncollectively bargained employee is
treated as a collectively bargained em-
ployee with respect to the hours of
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service performed as a collectively bar-
gained employee and a noncollectively
bargained employee with respect to the
hours of service performed as a non-
collectively bargained employee. See
§1.410(b)-7(c) for disaggregation rules
for plans benefiting collectively bar-
gained and noncollectively bargained
employees.

(i1) Special rules for certain employees
in multiemployer plans—(A) In general.
For purposes of this paragraph (d), in
testing the disaggregated portion of a
multiemployer plan benefiting non-
collectively bargained employees, a
noncollectively bargained employee
who benefits under the plan may be
treated as a collectively bargained em-
ployee with respect to all of the em-
ployee’s hours of service under the
rules of paragraphs (d)(2)di) (B)
through (E) of this section, if the em-
ployee is or was a member of a unit of
employees covered by a collective bar-
gaining agreement and that agreement
or a successor agreement provides for
the employee to benefit under the plan
in the current plan year. For this pur-
pose, provisions of a participation
agreement or similar document are
taken into account in determining
whether a collective bargaining agree-
ment provides for an employee to ben-
efit under a multiemployer plan.

(B) Employees who were collectively
bargained employees during a portion of
the current plan year. An employee de-
scribed in paragraph (d)(2)(ii)(A) of this
section who performs services for one
or more employers that are parties to
the collective bargaining agreement,
for the plan, or for the employee rep-
resentative both as a collectively bar-
gained employee and as a noncollec-
tively bargained employee during a
plan year may be treated as a collec-
tively bargained employee for the plan
year, provided that at least half of the
employee’s hours of service during the
plan year are performed as a collec-
tively bargained employee.

(C) Employees who were collectively
bargained employees during the collective
bargaining agreement. An employee de-
scribed in paragraph (d)(2)(ii)(A) of this
section who was a collectively bar-
gained employee with respect to all of
the employee’s hours of service during
a plan year (including employees who

44

26 CFR Ch. | (4-1-17 Edition)

are treated as collectively bargained
employees with respect to all of their
hours of service during a plan year
under paragraph (d)(2)(ii) (B) or (E) of
this section) may be treated as a col-
lectively bargained employee with re-
spect to all of the employee’s hours of
service for the duration of the collec-
tive bargaining agreement applicable
for such plan year or, if later, until the
end of the following plan year. For this
purpose, a collective bargaining agree-
ment is applicable for a plan year if it
provided for the employee to benefit in
the plan and was effective for any por-
tion of that plan year. This paragraph
(d)(2)(i1)(C) does not apply unless the
terms of the plan providing for benefit
accruals treat the employee in a man-
ner that is generally no more favorable
than similarly-situated employees who
are collectively bargained employees.

(D) Employees who previously were col-
lectively bargained employees. An em-
ployee who was treated as a collec-
tively bargained employee pursuant to
paragraph (d)(2)(ii)(C) of this section
may be treated as a collectively bar-
gained employee with respect to all of
the employee’s hours of service after
the end of the period described in para-
graph (d)(2)(ii)(C) of this section, pro-
vided that the employee is performing
services for one or more employers
that are parties to the collective bar-
gaining agreement, for the plan, or for
the employee representative. This
paragraph (d)(2)(ii)(D) does not apply
unless the terms of the plan providing
for benefit accruals treat the employee
in a manner that is generally no more
favorable than similarly-situated em-
ployees who are collectively bargained
employees, and no more than five per-
cent of the employees covered under
the multiemployer plan are noncollec-
tively bargained employees (deter-
mined without regard to this para-
graph (d)(2)(ii)(D)). In determining
whether more than five percent of the
employees covered under the multiem-
ployer plan are noncollectively bar-
gained employees, those employees
who are described in paragraphs
(d)(2)(ii) (B) and (C) of this section are
treated as collectively bargained em-
ployees.
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(BE) Transition rule. For a plan year
beginning before the applicable effec-
tive date of these regulations as set
forth in §1.410(b)-10 (b) or (d), any em-
ployee described in paragraph
(d)(2)(i1)(A) of this section may be
treated as a collectively bargained em-
ployee with respect to all of the em-
ployee’s hours of service for that plan
year.

(F) Consistency requirement. The rules
in paragraphs (d)(2) (i) and (ii) of this
section must be applied to all employ-
ees on a reasonable and consistent
basis for the plan year.

(iii) Covered by a collective bargaining
agreement—(A) General rule. For pur-
poses of paragraph (d)(2)(i) of this sec-
tion, an employee is included in a unit
of employees covered by a collective
bargaining agreement if and only if the
employee is represented by a bona fide
employee representative that is a party
to the collective bargaining agreement
under which the plan is maintained.
Thus, for example, an employee of ei-
ther a plan or the employee representa-
tive that is a party to the collective
bargaining agreement under which the
plan is maintained is not included in a
unit of employees covered by the col-
lective bargaining agreement under
which the plan is maintained merely
because the employee is covered under
the plan pursuant to an agreement en-
tered into by the plan or employee rep-
resentative on behalf of the employee
(other than in the capacity of an em-
ployee representative with respect to
the employee). This is the case even if
all of such employees benefiting under
the plan constitute only a de minimis
percentage of the total employees ben-
efiting under the plan.

(B) Plans covering professional employ-
ees—(1) In general. An employee is not
considered included in a unit of em-
ployees covered by a collective bar-
gaining agreement for a plan year for
purposes of paragraph (d)(2)(iii)(A) of
this section if, for the plan year, more
than 2 percent of the employees who
are covered pursuant to the agreement
are professionals. This rule applies to
all employees under the agreement,
nonprofessionals as well as profes-
sionals. Thus, no employees covered by
such an agreement are excludable em-
ployees with respect to employees who
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are not covered by a collective bar-
gaining agreement.

(2) Multiple collective bargaining agree-
ments. This paragraph (d)(2)(iii)(B) is
applied separately with respect to each
collective bargaining agreement. Thus,
for example, if a plan benefits two
groups of employees, one included in a
unit of employees covered by collective
bargaining agreement X, more than 2
percent of whom are professionals, and
another included in a unit of employees
covered by collective bargaining agree-
ment Y, none of whom are profes-
sionals, the group covered by agree-
ment X is not considered covered by a
collective bargaining agreement and
the group covered by agreement Y is
considered covered by a collective bar-
gaining agreement.

(3) Application of minimum coverage
tests. If a plan covers more than 2 per-
cent professional employees, no em-
ployees in the plan are treated as cov-
ered by a collective bargaining agree-
ment. A plan that covers more than 2
percent professional employees must
satisfy section 410(b) without regard to
section 413(b) and the special rule in
§1.410(b)-2(b)(7) of this section (regard-
ing collectively bargained plans). In
such cases, all nonexcludable employ-
ees must be taken into account. For
this purpose, employees included in
other collective bargaining units are
excludable employees. However, the
employees who are not covered by a
collective bargaining agreement and
the employees who are covered by an
agreement that has more than 2 per-
cent professionals are not excludable
employees.

(iv) Examples. The following examples
illustrate the collective bargaining
unit rules of this section.

Example 1. An employer has 700 collectively
bargained employees (none of whom is a pro-
fessional employee) and 300 noncollectively
bargained employees (200 of whom are highly
compensated employees). For purposes of ap-
plying the ratio percentage test of §1.410(b)-
2(b)(2) to Plan X, which benefits only the 300
noncollectively bargained employees, the 700
collectively bargained employees are treated
as excludable employees pursuant to para-
graph (d) of this section.

Example 2. (i) An employer has 1,500 em-
ployees in the following categories:
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It\fgglcoll)lgtr:_- Collectively
gaingd em- bargained Total
ployees employees
Highly compensated
employees ... 100 100 200
Nonhighly com-
pensated employ-
(1T S, 900 400 1,300
Total ....ccccvveee 1,000 500 1,500
The employer maintains Plan Y, which

benefits 1,100 employees, including all of the
noncollectively bargained employees (except
for 100 nonhighly compensated employees
who are noncollectively bargained employ-
ees), and 200 of the collectively bargained
employees (including the 100 highly com-
pensated employees who are collectively bar-
gained employees). There are no professional
employees covered by the collective bar-
gaining agreement. In accordance with
§1.410(b)-T7(c)(4), the employer must apply the
ratio percentage test of §1.410(b)-2(b)(2) to
Plan Y as if the plan were two separate
plans, one benefiting the noncollectively
bargained employees and the other bene-
fiting the collectively bargained employees.

(ii) In testing the portion of Plan Y that
benefits the noncollectively bargained em-
ployees, the collectively bargained employ-
ees are excludable employees. That portion’s
ratio percentage is 88.89 percent ([800/900]
/[100/100] = 88.89%/100% = 0.8889), and thus it
satisfies the ratio percentage test. The por-
tion of Plan Y that benefits collectively bar-
gained employees automatically satisfies
section 410(b) under the special rule in
§1.410(b)-2(b)(7).

(e) Employees of qualified separate lines
of business. If an employer is treated as
operating qualified separate lines of
business for purposes of section 410(b)
in accordance with §1.414(r)-1 (b), in
testing a plan that benefits employees
of one qualified separate line of busi-
ness, the employees of the other quali-
fied separate lines of business of the
employer are treated as excludable em-
ployees. The rule in this paragraph (e)
does not apply for purposes of satis-
fying the nondiscriminatory classifica-
tion requirement of section 410(b)(5)(B).
See §§1.414(r)-1(c)(2) and 1.414(r)-8 (sep-
arate application of section 410(b) to
the employees of a qualified separate
line of business). In addition, the rule
in this paragraph (e) does not apply to
a plan that is tested under the special
rule for employer-wide plans in
§1.414(r)-1(c) (2) (ii) for a plan year.

(f) Certain terminating employees—(1)
In general. An employee may be treated
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as an excludable employee for a plan
year with respect to a particular plan
if—

(i) The employee does not benefit
under the plan for the plan year,

(ii) The employee is eligible to par-
ticipate in the plan,

(iii) The plan has a minimum period
of service requirement or a require-
ment that an employee be employed on
the last day of the plan year (last-day
requirement) in order for an employee
to accrue a benefit or receive an alloca-
tion for the plan year,

(iv) The employee fails to accrue a
benefit or receive an allocation under
the plan solely because of the failure to
satisfy the minimum period of service
or last-day requirement,

(v) The employee terminates employ-
ment during the plan year with no
more than 500 hours of service, and the
employee is not an employee as of the
last day of the plan year (for purposes
of this paragraph (f)(1)(v), a plan that
uses the elapsed time method of deter-
mining years of service may use either
91 consecutive calendar days or 3 con-
secutive calendar months instead of 500
hours of service, provided it uses the
same convention for all employees dur-
ing a plan year), and

(vi) If this paragraph (f) is applied
with respect to any employee with re-
spect to a plan for a plan year, it is ap-
plied with respect to all employees
with respect to the plan for the plan
year.

(2) Hours of service. For purposes of
this paragraph (f), the term ‘“hours of
service’” has the same meaning as pro-
vided for such term by 29 CFR
2530.200b—2 under the general method of
crediting service for the employee. If
one of the equivalencies set forth in 29
CFR 2530.200b-3 is used for crediting
service under the plan, the 500-hour re-
quirement must be adjusted accord-
ingly.

(3) Examples. The following examples
illustrate the provision of this para-
graph (f).

Example 1. An employer has 35 employees
who are eligible to participate under a de-
fined contribution plan. The plan provides
that an employee will not receive an alloca-
tion of contributions for a plan year unless
the employee is employed by the employer
on the last day of the plan year. Only 30 em-
ployees are employed by the employer on the
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last day of the plan year. Two of the five em-
ployees who terminated employment before
the last day of the plan year had 500 or fewer
hours of service during the plan year, and
the remaining three had more than 500 hours
of service during the year. Of the five em-
ployees who were no longer employed on the
last day of the plan year, the two with 500
hours of service or less during the plan year
are treated as excludable employees for pur-
poses of section 410(b), and the remaining
three who had over 500 hours of service dur-
ing the plan year are taken into account in
testing the plan under section 410(b) but are
treated as not benefiting under the plan.

Example 2. An employer has 30 employees
who are eligible to participate under a de-
fined contribution plan. The plan requires
1,000 hours of service to receive an allocation
of contributions or forfeitures. Ten employ-
ees do not receive an allocation because of
their failure to complete 1,000 hours of serv-
ice. Three of the 10 employees who failed to
satisfy the minimum service requirement
completed 500 or fewer hours of service and
terminated their employment. Two of the
employees completed more than 500, but
fewer than 1,000 hours of service and termi-
nated their employment. The remaining five
employees did not terminate employment.
Under the rule in paragraph (f) of this sec-
tion, the three terminated employees who
completed 500 or fewer hours of service are
treated as excludable employees for the por-
tion of the plan year they are employed. The
other seven employees who do not receive an
allocation are taken into account in testing
the plan under section 410(b) but are treated
as not benefiting under the plan.

Example 3. An employer maintains two
plans, Plan A for salaried employees and
Plan B for hourly employees. Of the 100 sala-
ried employees, two do not receive an alloca-
tion under Plan A for the plan year because
they terminate employment before com-
pleting 500 hours of service. Of the 300 hourly
employees, 50 do not receive an allocation
under Plan B for the plan year because they
terminate employment before completing 500
hours. In applying section 410(b) to Plan A,
the two employees who did not receive an al-
location under Plan A are excludable em-
ployees, but the 50 who did not receive an al-
location under Plan B are not excludable em-
ployees, because they were not eligible to
participate under Plan A.

(g) Employees of certain governmental
or tax-exempt entities—(1) Plans covered.
For purposes of testing either a section
401(k) plan, or a section 401(m) plan
that is provided under the same gen-
eral arrangement as a section 401(k)
plan, an employer may treat as exclud-
able those employees described in para-
graphs (g)(2) and (3) of this section.
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(2) Employees of governmental entities.
Employees of governmental entities
who are precluded from being eligible
employees under a section 401(k) plan
by reason of section 401(k)(4)(B)(ii) may
be treated as excludable employees if
more than 95 percent of the employees
of the employer who are not precluded
from being eligible employees by rea-
son of section 401(k)(4)(B)(ii) benefit
under the plan for the year.

(3) Employees of tax-exempt entities.
Employees of an organization described
in section 403(b)(1)(A)(i) who are eligi-
ble to make salary reduction contribu-
tions under section 403(b) may be treat-
ed as excludable with respect to a sec-
tion 401(k) plan, or a section 401(m)
plan that is provided under the same
general arrangement as a section 401(k)
plan, if—

(i) No employee of an organization
described in section 403(b)(1)(A)() is el-
igible to participate in such section
401(k) plan or section 401(m) plan; and

(ii) At least 95 percent of the employ-
ees who are neither employees of an or-
ganization described in section
403(b)(1)(A)(i) nor employees of a gov-
ernmental entity who are precluded
from being eligible employees under a
section 401(k) plan by reason of section
401(k)(4)(B)(ii) are eligible to partici-
pate in such section 401(k) plan or sec-
tion 401(m) plan.

(h) Former employees—(1) In general.
For purposes of applying section 410(b)
with respect to former employees, all
former employees of the employer are
taken into account, except that the
employer may treat a former employee
described in paragraph (h)(2) or (h)(3) of
this section as an excludable former
employee. If either (or both) of the
former employee exclusion rules under
paragraphs (h)(2) and (h)(3) of this sec-
tion is applied, it must be applied to all
former employees for the plan year on
a consistent basis.

(2) Employees terminated before a speci-
fied date. The employer may treat a
former employee as excludable if—

(i) The former employee became a
former employee either prior to Janu-
ary 1, 1984, or prior to the tenth cal-
endar year preceding the calendar year
in which the current plan year begins,
and
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(ii) The former employee became a
former employee in a calendar year
that precedes the earliest calendar
year in which any former employee
who benefits under the plan in the cur-
rent plan year became a former em-
ployee.

(3) Previously excludable employees.
The employer may treat a former em-
ployee as excludable if the former em-
ployee was an excludable employee (or
would have been an excludable em-
ployee if these regulations had been in
effect) under the rules of paragraphs (b)
through (g) of this section during the
plan year in which the former em-
ployee became a former employee. If
the employer treats a former employee
as excludable pursuant to this para-
graph (h)(3), the former employee is
not taken into account with respect to
a plan even if the former employee is
benefiting under the plan.

(i) Former employees treated as employ-
ees. An employer may treat as exclud-
able employees all formerly nonhighly
compensated employees who are treat-
ed as employees of the employer under
§1.410(b)-9 solely because they have in-
creases in accrued benefits under a de-
fined benefit plan that are based on on-
going service or compensation credits
(including imputed service or com-
pensation) after they cease to perform
services for the employer.

[T.D. 8363, 56 FR 47652, Sept. 19, 1991, as
amended by T.D. 8376, 56 FR 63433, Dec. 4,
1991; T.D. 8363, 57 FR 10817, Mar. 31, 1992; T.D.
8487, 58 FR 46842, Sept. 3, 1993; T.D. 8487, 59
FR 16984, Apr. 11, 1994; T.D. 8548, 59 FR 32914,
June 27, 1994; T.D. 9275, 71 FR 41359, July 21,
2006]

§1.410(b)-7 Definition of plan and
rules governing plan disaggregation
and aggregation.

(a) In general. This section provides a
definition of ‘‘plan.” First, this section
sets forth a definition of plan within
the meaning of section 401(a) or 403(a).
Then certain mandatory
disaggregation and permissive aggrega-
tion rules are applied. The result is the
definition of plan that applies for pur-
poses of sections 410(b) and 401(a)(4).
Thus, in general, the term ‘‘plan’ as
used in this section initially refers to a
plan described in section 414(1) and to
an annuity plan described in section
403(a), and the term ‘‘plan’ as used in
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other sections under these regulations
means the plan determined after appli-
cation of this section. Paragraph (b) of
this section provides that each single
plan under section 414(1) is treated as a
single plan for purposes of section
410(b). Paragraph (c) of this section de-
scribes the rules for certain plans that
must be treated as comprising two or
more separate plans, each of which is a
single plan subject to section 410(b).
Paragraph (d) of this section provides a
rule permitting an employer to aggre-
gate certain separate plans to form a
single plan for purposes of section
410(b). Paragraph (e) of this section
provides rules for determining the test-
ing group of plans taken into account
in determining whether a plan satisfies
the average benefit percentage test of
§1.410(b)-5.

(b) Separate asset pools are separate
plans. Each single plan within the
meaning of section 414(1) is a separate
plan for purposes of section 410(b). See
§1.414(1)-1(b). For example, if only a
portion of the assets under a defined
benefit plan is available, on an ongoing
basis, to provide the benefits of certain
employees, and the remaining assets
are available only in certain limited
cases to provide such benefits (but are
available in all cases for the benefit of
other employees), there are two sepa-
rate plans. Similarly, the defined con-
tribution portion of a plan described in
section 414(k) is a separate plan from
the defined benefit portion of that
same plan. A single plan under section
414(1) is a single plan for purposes of
section 410(b), even though the plan
comprises separate written documents
and separate trusts, each of which re-
ceives a separate determination letter
from the Internal Revenue Service. A
defined contribution plan does not
comprise separate plans merely be-
cause it includes more than one trust,
or merely because it provides for sepa-
rate accounts and permits employees
to direct the investment of the
amounts allocated to their accounts.
Further, a plan does not comprise sepa-
rate plans merely because assets are
separately invested in individual insur-
ance or annuity contracts for employ-
ees.

(c) Mandatory disaggregation of certain
plans—(1) Section 401(k) and 401(m)
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plans. The portion of a plan that is a
section 401(k) plan and the portion that
is not a section 401(k) plan are treated
as separate plans for purposes of sec-
tion 410(b). Similarly, the portion of a
plan that is a section 401(m) plan and
the portion that is not a section 401(m)
plan are treated as separate plans for
purposes of section 410(b). Thus, a plan
that consists of elective contributions
under a section 401(k) plan, employee
and matching contributions under a
section 401(m) plan, and contributions
other than elective, employee, or
matching contributions is treated as
three separate plans for purposes of
section 410(b). In addition, the portion
of a plan that consists of contributions
described in §1.401(k)-2(a)(b) (i.e., con-
tributions that fail to satisfy the allo-
cation or compensation requirements
applicable to elective contributions
and are therefore required to be tested
separately) and the portion of the plan
that does not consist of such contribu-
tions are treated as separate plans for
purposes of section 410(b). Similarly,
the portion of a plan that consists of
contributions described in §1.410(m)-
1(b)(4)(ii) (i.e., matching contributions
that fail to satisfy the allocation and
other requirements applicable to
matching contributions and are there-
fore required to be tested separately)
and the portion of the plan that does
not consist of such contributions are
treated as separate plans for purposes
of section 410(b).

(2) ESOPs and non-ESOPs. The por-
tion of a plan that is an ESOP and the
portion of the plan that is not an ESOP
are treated as separate plans for pur-
poses of section 410(b), except as other-
wise permitted under §54.4975-11(e) of
this Chapter.

(3) Plans benefiting otherwise exclud-
able employees. If an employer applies
section 410(b) separately to the portion
of a plan that benefits only employees
who satisfy age and service conditions
under the plan that are lower than the
greatest minimum age and service con-
ditions permissible under section
410(a), the plan is treated as comprising
separate plans, one benefiting the em-
ployees who have satisfied the lower
minimum age and service conditions
but not the greatest minimum age and
service conditions permitted under sec-
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tion 410(a) and one benefiting employ-
ees who have satisfied the greatest
minimum age and service conditions
permitted under section 410(a). See
§410(b)-6(b)(3)(ii) for rules about test-
ing otherwise excludable employees.

4) Plans benefiting certain
disaggregation populations of employees—
(i) In general—(A) Single plan must be
treated as separate plans. If a plan (i.e.,
a single plan within the meaning of
section 414(1)) benefits employees of
more than one disaggregation popu-
lation, the plan must be disaggregated
and treated as separate plans, each sep-
arate plan consisting of the portion of
the plan benefiting the employees of
each disaggregation population. See
paragraph (c)(4)(ii) of this section for
the definition of disaggregation popu-
lation.

(B) Benefit accruals or allocations at-
tributable to current status. Except as
otherwise provided in paragraph
(¢)(4)(i)(C) of this section, in applying
the rule of paragraph (c)(4)(1)(A) of this
section, the portion of the plan bene-
fiting employees of a disaggregation
population consists of all benefits ac-
crued by, or all allocations made to,
employees while they were members of
the disaggregation population.

(C) Ezxceptions for certain benefit accru-
als—(1) Attribution of benefits to first
disaggregation population. If employees
benefiting under a plan change from
one disaggregation population to a sec-
ond disaggregation population, benefits
they accrue while members of the sec-
ond disaggregation population that are
attributable to years of service pre-
viously credited while the employees
were members of the first
disaggregation population may be
treated as provided to them in their
status as members of the first
disaggregation population and thus in-
cluded in the portion of the plan bene-
fiting employees of the first
disaggregation population. This special
treatment is available only if it is ap-
plied on a consistent basis, if it does
not result in significant discrimination
in favor of highly compensated employ-
ees, and if the plan provision providing
the additional benefits applies on the
same terms to all similarly-situated
employees. For example, if all formerly
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collectively bargained employees ac-
crue additional benefits under a plan
after becoming noncollectively bar-
gained employees, then those benefit
increases may be treated as included in
the portion of the plan benefiting col-
lectively bargained employees if they
are attributable to years of service
credited while the employees were col-
lectively bargained (e.g., where the ad-
ditional benefits result from compensa-
tion increases that occur while the em-
ployees are noncollectively bargained
or from plan amendments affecting
benefits earned while collectively bar-
gained that are adopted while the em-
ployees are noncollectively bargained)
and if such treatment does not result
in significant discrimination in favor
of highly compensated employees.

(2) Attribution of benefits to current
disaggregation population. If employees
benefiting under a plan change from
one disaggregation population to an-
other disaggregation population, bene-
fits they accrue while members of the
first disaggregation population may be
treated as provided to them in their
current status and thus included in the
portion of the plan benefiting employ-
ees of the disaggregation population of
which they are currently members.
This special treatment is available
only if it is applied on a consistent
basis and if it does not result in signifi-
cant discrimination in favor of highly
compensated employees.

(D) Change in disaggregation popu-
lations—(I) Reasonable treatment. If, in
previous years, the configuration of a
plan’s disaggregation populations dif-
fered from their configuration for the
current year, for purposes of the bene-
fits accrued by, or allocations made to,
an employee for those years, the em-
ployee’s status as a member of a cur-
rent disaggregation population for
those years must be determined on a
reasonable basis. A different configura-
tion occurs, for example, if
disaggregation populations exist for
the first time, such as when an em-
ployer is first treated as operating
qualified separate lines of business, or
if the existing disaggregation popu-
lations change, such as when an em-
ployer redesignates its qualified sepa-
rate lines of business.
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(2) Example. The following example il-
lustrates the application of this para-
graph (c)(H(A)(D).

Example. (a) Employer X operates Divisions
M and N, which are treated as qualified sepa-
rate lines of business for the first time in
1998. Thus, the disaggregation populations of
employees of Division M and employees of
Division N exist for the first time. Since 1981
Employer X has maintained a defined benefit
plan, Plan P, for employees of Division M.
Plan P provides a normal retirement benefit
of one percent of average annual compensa-
tion for each year of service up to 25. Em-
ployee A has worked for Division M since
1981 and has never worked for Division N.
Employee B has worked for Division N since
1989 and worked for Division M from 1981 to
1988. Employee C has worked in the head-
quarters of Employer X since 1981. For the
period 1981 to 1988 Employee C was credited
with years of service under Plan P.

(b) For purposes of the benefits accrued by
Employee A under Plan P during years 1981
through 1997, Employee A is reasonably
treated as having been a member of the Divi-
sion M disaggregation population for those
years. For purposes of the benefits accrued
by Employee B under Plan P during years
1981 through 1988, Employee B is reasonably
treated as having been a member of the Divi-
sion M disaggregation population for 1981
through 1988 and as having changed to the
Division N disaggregation population for 1989
through 1997. For purposes of the benefits ac-
crued by Employee C under Plan P during
years 1981 through 1988, Employee C is rea-
sonably treated as having been a member of
the Division M disaggregation population for
those years. Moreover, any benefit accruals
for Employee B and Employee C in years
after 1988, that result from increases in aver-
age annual compensation after 1988 and that
are attributable to years of service credited
for 1981 through 1988, may be treated as pro-
vided to Employee B and Employee C in
their status as members of the Division M
disaggregation population if the require-
ments of paragraph (¢)(4)(i)(C)(I) of this sec-
tion are otherwise met.

(ii) Definition of disaggregation popu-
lation—(A) Plan benefiting employees of
qualified separate lines of business. If an
employer is treated as operating quali-
fied separate lines of business for pur-
poses of section 410(b) in accordance
with §1.414(r)-1(b), and a plan benefits
employees of more than one qualified
separate line of business, the employ-
ees of each qualified separate line of
business are separate disaggregation
populations. In this case, the portion of
the plan benefiting the employees of
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each qualified separate line of business
is treated as a separate plan main-
tained by that qualified separate line
of business. However, employees of dif-
ferent qualified separate lines of busi-
ness who are benefiting under a plan
that is tested under the special rule for
employer-wide plans in  §1.414(r)-
1(c)(2)(ii) for a plan year are not sepa-
rate disaggregation populations merely
because they are employees of different
qualified separate lines of business.

(B) Plan benefiting collectively bar-
gained employees. If a plan benefits both
collectively bargained employees and
noncollectively bargained employees,
the collectively bargained employees
are one disaggregation population and
the noncollectively bargained employ-
ees are another disaggregation popu-
lation. If the population of collectively
bargained employees includes employ-
ees covered under different collective
bargaining agreements, the population
of employees covered under each col-
lective bargaining agreement is also a
separate disaggregation population.

(C) Plan maintained by more than one
employer. If a plan benefits employees
of more than one employer, the em-
ployees of each employer are separate
disaggregation populations. In this
case, the portion of the plan benefiting
the employees of each employer is
treated as a separate plan maintained
by that employer, which must satisfy
section 410(b) by reference only to that
employer’s employees. However, for
purposes of this paragraph (c)(4)(ii)(C),
if the plan of one employer (or, in the
case of a plan maintained by more than
one employer, the plan provisions ap-
plicable to the employees of one em-
ployer) treats compensation or service
with another employer as compensa-
tion or service with the first employer,
then the current accruals attributable
to that compensation or service are
treated as provided to an employee of
the first employer under the plan of
the first employer (or the portion of a
plan maintained by more than one em-
ployer benefiting employees of the first
employer), and the provisions of para-
graph (¢)(4)(1)(C) of this section do not
apply to those accruals. Thus, for ex-
ample, if Plan A maintained by Em-
ployer X imputes service or compensa-
tion for an employee of Employer Y,
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then Plan A is not treated as bene-
fiting the employees of more than one
employer merely because of this impu-
tation.

(5) Additional rule for plans benefiting
employees of more than one qualified sep-
arate line of business. If a plan bene-
fiting employees of more than one
qualified separate line of business sat-
isfies the reasonable classification re-
quirement of §1.410(b)-4(b) before the
application of paragraph (c)(4) of this
section, then any portion of the plan
that is treated as a separate plan as a
result of the application of paragraphs
(¢)(4)({)(A) and (ii)(A) of this section is
deemed to satisfy that requirement.

(d) Permissive aggregation for ratio per-
centage and nondiscriminatory classifica-
tion tests—(1) In general. Except as pro-
vided in paragraphs (d)(2) and (d)(3) of
this section, for purposes of applying
the ratio percentage test of §1.410(b)-
2(b)(2) or the nondiscriminatory classi-
fication test of §1.410(b)-4, an employer
may designate two or more separate
plans (determined after application of
paragraph (b) of this section) as a sin-
gle plan. If an employer treats two or
more separate plans as a single plan
under this paragraph, the plans must
be treated as a single plan for all pur-
poses under sections 401(a)(4) and
410(b).

(2) Rules of disaggregation. An em-
ployer may not aggregate portions of a
plan that are disaggregated under the
rules of paragraph (c) of this section.
Similarly, an employer may not aggre-
gate two or more separate plans that
would be disaggregated under the rules
of paragraph (c) of this section if they
were portions of the same plan. In addi-
tion, an employer may not aggregate
an ESOP with another ESOP, except as
permitted under §54.4975-11(e) of this
Chapter.

(3) Duplicative aggregation. A plan
may not be combined with two or more
plans to form more than one single
plan. Thus, for example, an employer
that maintains plans A, B, and C may
not aggregate plans A and B and plans
A and C to form two single plans. How-
ever, the employer may apply the per-
missive aggregation rules of this para-
graph (d) to form any one (and only
one) of the following combinations:
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plan ABC, plans AB and C, plans AC
and B, or plans A and BC.

(4) Special rule for plans benefiting em-
ployees of a qualified separate line of
business. For purposes of paragraph
(d)(1) of this section, an employer that
is treated as operating qualified sepa-
rate lines of business for purposes of
section 410(b) in accordance with
§1.414(r)-1(b) is permitted to aggregate
the portions of two or more plans that
benefit employees of the same qualified
separate line of business (regardless of
whether the employer elects to aggre-
gate the portions of the same plans
that benefit employees of the other
qualified separate lines of business of
the employer), provided that none of
the plans is tested under the special
rule for employer-wide plans in
§1.414(r)-1 (c)(2)(ii). Thus, the employer
is permitted to apply paragraph (d)(1)
of this section with respect to two or
more separate plans determined after
the application of paragraphs (b) and
(c)(4) of this section, but may not ag-
gregate a plan that is tested under the
special rule for employer-wide plans in
§1.414(r)-1(c)(2)(ii) for a plan year with
any portion of a plan that does not rely
on that special rule for the plan year.
In all other respects, the provisions of
this paragraph (d) regarding permissive
aggregation apply, including (but not
limited to) the disaggregation rules
under paragraph (d)(2) of this section
(including the mandatory
disaggregation rule of paragraph (c)(4)
of this section), and the prohibition on
duplicative aggregation under para-
graph (d)(3) of this section. This para-
graph (d)(4) applies only in the case of
an employer that is treated as oper-
ating qualified separate lines of busi-
ness for purposes of section 410(b) in ac-
cordance with  §1.414(r)-1(b). See
§§1.414(r)-1(c)(2) and 1.414(r)-8 (separate
application of section 410(b) to the em-
ployees of a qualified separate line of
business).

(5) Same plan year requirement. Two or
more plans may not be aggregated and
treated as a single plan under this
paragraph (d) unless they have the
same plan year.

(e) Determination of plans in testing
group for average benefit percentage
test—(1) In general. For purposes of ap-
plying the average benefit percentage
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test of §1.410(b)-5b with respect to a
plan, all plans in the testing group
must be taken into account. For this
purpose, the plans in the testing group
are the plan being tested and all other
plans of the employer that could be
permissively aggregated with that plan
under paragraph (d) of this section.
Whether two or more plans could be
permissively aggregated under para-
graph (d) of this section is determined
(i) without regard to the rule in para-
graph (d)(4) of this section that por-
tions of two or more plans benefiting
employees of the same line of business
may not be aggregated if any of the
plans is tested under the special rule
for employer-wide plans in §1.414(r)-
1(c)(2)(ii), (ii) without regard to para-
graph (d)(5) of this section, and (iii) by
applying paragraph (d)(2) of this sec-
tion without regard to paragraphs
(c)(1) and (c)(2) of this section.

(2) Examples. The following example
illustrates the rules of this paragraph
(e).

Example 1. Employer X is treated as oper-
ating two qualified separate lines of business
for purposes of section 410(b) in accordance
with section 414(r), QSLOB1 and QSLOB2.
Employer X must apply the rules in
§1.414(r)>-8 to determine whether its plans
satisfy section 410(b) on a qualified-separate-
line-of-business basis. Employer X maintains
the following plans:

(a) Plan A, the portion of Employer X’ s
employer-wide section 401(k) plan that bene-
fits all noncollectively bargained employees
of QSLOBI,

(b) Plan B, the portion of Employer X’ s
employer-wide section 401(k) plan that bene-
fits all noncollectively bargained employees
of QSLOB2,

(c) Plan C, a defined benefit plan that ben-
efits all hourly noncollectively bargained
employees of QSLOBI,

(d) Plan D, a defined benefit plan that ben-
efits all collectively bargained employees of
QSLOB1,

(e) Plan E, an ESOP that benefits all non-
collectively bargained employees of QSLOBI,

(f) Plan F, a profit-sharing plan that bene-
fits all salaried noncollectively bargained
employees of QSLOBI.

Assume that Plan F does not satisfy the
ratio percentage test of §1.410(b)-2(b)(2) on a
qualified-separate-line-of-business basis, but
does satisfy the nondiscriminatory classi-
fication test of §1.410(b)-4 on both an em-
ployer-wide and a qualified-separate-line-of-
business basis. Therefore, to satisfy section
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410(b), Plan F must satisfy the average ben-
efit percentage test of §1.410(b)-5 on a
qualifiedseparatelineofbubinebb basis. The
plans in the testing group used to determine
whether Plan F satisfies the average benefit
percentage test of §1.4 10(b)-5 are Plans A, C,
E, and F.

Example 2. The facts are the same as in Ex-
ample 1, except that Employer X applies the
special rule for employer-wide plans in
§1.414(r)-1(c)(2)(ii) to its employer-wide sec-
tion 401(k) plan. To satisfy section 410(b),
Plan F must satisfy the average benefit per-
centage test of §1.4 10(b)-5. Since paragraph
(c)(4) of this section no longer applies to
Plans A and B, they are treated as a single
plan (Plan AB). The plans in the testing
group used to determine whether Plan F sat-
isfies the average benefit percentage test of
§1.4 10(b)-5 are therefore Plans A, B, C, E,
and F. However, the employees of QSLOB 2
continue to be excludable employees for pur-
poses of determining whether Plan F satis-
fies the average benefit percentage test. See
§1.410(b)-6(e).

(f) Section 403(b) plans. In determining
whether a plan satisfies section 410(b),
a plan subject to section 403(b)(12)(A)(1)
is disregarded. However, in deter-
mining whether a plan subject to sec-
tion 403(b)(12)(A)(i) satisfied section
410(b), plans that are not subject to
section 403(b)(12)(A)(i) may be taken
into account.

[T.D. 8363, 56 FR 47655, Sept. 19, 1991, as
amended by T.D. 8376, 56 FR 63433, Dec. 4,
1991; T.D. 8363, 57 FR 10819, 10954, Mar. 31,
1992; T.D. 8487, 58 FR 46843, Sept. 3, 1993; T.D.
8548, 59 FR 32914, June 27, 1994; T.D. 9169, 69
FR 78153, Dec. 29, 2004]

§1.410(b)-8 Additional rules.

(a) Testing methods—(1) In general. A
plan must satisfy section 410(b) for a
plan year using one of the testing op-
tions in paragraphs (a)(2) through (a)(4)
of this section. Whichever testing op-
tion is used for the plan year must also
be used for purposes of applying section
401(a)(4) to the plan for the plan year.
The annual testing option in paragraph
(a)(4) of this section must be used in
applying section 410(b) to a section
401(k) plan or a section 401(m) plan, and
in applying the average benefit per-
centage test of §1.410(b)-5. For purposes
of this paragraph (a), the plan provi-
sions and other relevant facts as of the
last day of the plan year regarding
which employees benefit under the plan
for the plan year are applied to the em-
ployees taken into account under the
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testing option used for the plan year.
For this purpose, amendments retro-
actively correcting a plan in accord-
ance with §1.401(a)(4)-11(g) are taken
into account as plan provisions in ef-
fect as of the last day of the plan year.

(2) Daily testing option. A plan satis-
fies section 410(b) for a plan year if it
satisfies §1.410(b)-2 on each day of the
plan year, taking into account only
those employees (or former employees)
who are employees (or former employ-
ees) on that day.

(38) Quarterly testing option. A plan is
deemed to satisfy section 410(b) for a
plan year if the plan satisfies §1.410(b)—
2 on at least one day in each quarter of
the plan year, taking into account for
each of those days only those employ-
ees (or former employees) who are em-
ployees (or former employees) on that
day. The preceding sentence does not
apply if the plan’s eligibility rules or
benefit formula operate to cause the
four quarterly testing days selected by
the employer not to be reasonably rep-
resentative of the coverage of the plan
over the entire plan year.

(4) Annual testing option. A plan satis-
fies section 410(b) for a plan year if it
satisfies §1.410(b)-2 as of the last day of
the plan year, taking into account all
employees (or former employees) who
were employees (or former employees)
on any day during the plan year.

(6) Example. The following example il-
lustrates this paragraph (a).

Example. Plan A is a defined contribution
plan that is not a section 401(k) plan or a
section 401(m) plan, and that conditions allo-
cations on an employee’s employment on the
last day of the plan year. Plan A is being
tested for the 1995 calendar plan year using
the daily testing option in paragraph (a)(2) of
this section. In testing the plan for compli-
ance with section 410(b) on March 11, 1995,
Employee X is taken into account because he
was an employee on that day and was not an
excludable employee with respect to Plan A
on that day. Employee X was a participant
in Plan A on March 11, 1995, was employed on
December 31, 1995, and received an allocation
under Plan A for the 1995 plan year. Under
these facts, Employee X is treated as bene-
fiting under Plan A on March 11, 1995, even
though Employee X had not satisfied all of
the conditions for receiving an allocation on
that day, because Employee X satisfied all of
those conditions as of the last day of the
plan year.
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(b) Family member aggregation rule.
For purposes of section 410(b), and in
accordance with section 414(q)(6), a
highly compensated employee who is a
5-percent owner or one of the ten most
highly compensated employees and any
family member (or members) of such a
highly compensated employee who is
also an employee of the employer are
to be treated as a single highly com-
pensated employee. If any member of
that group is benefiting under a plan,
the deemed single employee is treated
as benefiting under the plan. If no
member of that group is benefiting
under a plan, the deemed single em-
ployee is treated as not benefiting
under the plan.

[T.D. 8363, 56 FR 47656, Sept. 19, 1991]

§1.410(b)-9 Definitions.

In applying this section and
§§1.410(b)-2 through 1.410(b)-10, the
definitions in this section govern un-
less otherwise provided.

Collectively bargained employee. Collec-
tively bargained employee means a col-
lectively bargained employee within
the meaning of §1.410(b)-6(d)(2).

Defined benefit plan. Defined benefit
plan means a defined benefit plan with-
in the meaning of section 414(j). The
portion of a plan described in section
414(k) that does not consist of separate
accounts is treated as a defined benefit
plan.

Defined contribution plan. Defined con-
tribution plan means a defined contribu-
tion plan within the meaning of section
414(i). The portion of a plan described
in section 414(k) that consists of sepa-
rate accounts is treated as a defined
contribution plan.

Employee. Employee means an indi-
vidual who performs services for the
employer who is either a common law
employee of the employer, a self-em-
ployed individual who is treated as an
employee pursuant to section 401(c)(1),
or a leased employee (not excluded
under section 414(n)(5)) who is treated
as an employee of the employer-recipi-
ent under section 414(n)(2) or 414(0)(2).
Individuals that an employer treats as
employees under section 414(n) pursu-
ant to the requirements of section
414(o) are considered to be leased em-
ployees for purposes of this rule. In ad-
dition, an individual must be treated as
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an employee with respect to alloca-
tions under a defined contribution plan
taken into account under §1.401(a)(4)-
2(c)(ii) and with respect to increases in
accrued benefits (within the meaning
of 411(a)(7)) under a defined benefit
plan that are based on ongoing service
or compensation (including imputed
service or compensation) credits.

Employer. Employer means the em-
ployer maintaining the plan and those
employers required to be aggregated
with the employer under sections
414(b), (¢), (m), or (0). An individual
who owns the entire interest of an un-
incorporated trade or business is treat-
ed as an employer. Also, a partnership
is treated as the employer of each part-
ner and each employee of the partner-
ship.

ESOP. ESOP or employee stock owner-
ship plan means an employee stock
ownership plan within the meaning of
section 4975(e)(7) or a tax credit em-
ployee stock ownership plan within the
meaning of section 409(a).

Former employee. Former employee
means an individual who was, but has
ceased to be, an employee of the em-
ployer (i.e., the individual has ceased
performing services as an employee for
the employer). An individual is treated
as a former employee beginning on the
day after the day on which the indi-
vidual ceases performing services as an
employee for the employer. Thus, an
individual who ceases performing serv-
ices as an employee for an employer
during a plan year is both an employee
and a former employee for the plan
year. Notwithstanding the foregoing,
an individual is an employee (and not a
former employee) to the extent that
the individual is treated as an em-
ployee with respect to the plan for the
plan year under the definition of em-
ployee in this section.

Highly compensated employee. Highly
compensated employee means an em-
ployee who is a highly compensated
employee within the meaning of sec-
tion 414(q) or a former employee treat-
ed as an employee under the definition
of employee in this section who is a
highly compensated former employee
within the meaning of section 414(q).

Highly compensated former employee.
Highly compensated former employee
means a former employee who is a
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highly compensated former employee
within the meaning of section 414(q).

Multiemployer plan. Multiemployer
plan means a multiemployer plan with-
in the meaning of section 414(f).

Noncollectively  bargained employee.
Noncollectively bargained employee
means an employee who is not a collec-
tively bargained employee.

Nonhighly compensated employee. Non-
highly compensated employee means an
employee who is not a highly com-
pensated employee.

Nonhighly compensated former em-
ployee. Nonhighly compensated former
employee means a former employee who
is not a highly compensated former
employee.

Plan year. Plan year means the plan
year of the plan as defined in the writ-
ten plan document. In the absence of a
specifically designated plan year, the
plan year is deemed to be the calendar
year.

Plan year compensation. Plan year
compensation means plan year com-
pensation within the meaning of
§1.401(a)(4)-12.

Professional employee. Professional em-
ployee means any highly compensated
employee who, on any day of the plan
year, performs professional services for
the employer as an actuary, architect,

attorney, chiropodist, chiropractor,
dentist, executive, investment banker,
medical doctor, optometrist, osteo-

path, podiatrist, psychologist, certified
or other public accountant, stock-
broker, or veterinarian, or in any other
professional capacity determined by
the Commissioner in a notice or other
document of general applicability to
constitute the performance of services
as a professional.

Ratio percentage. With respect to a
plan for a plan year, a plan’s ratio per-
centage means the percentage (rounded
to the nearest hundredth of a percent-
age point) determined by dividing the
percentage of the mnonhighly com-
pensated employees who benefit under
the plan by the percentage of the high-
ly compensated employees who benefit
under the plan. The percentage of the
nonhighly compensated employees who
benefit under the plan is determined by
dividing the number of nonhighly com-
pensated employees benefiting under
the plan by the total number of non-
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highly compensated employees of the
employer. The percentage of the highly
compensated employees who benefit
under the plan is determined by divid-
ing the number of highly compensated
employees benefiting under the plan by
the total number of highly com-
pensated employees of the employer.

Section 401(k) plan. Section 401(k) plan
means a plan consisting of elective
contributions described in §1.40(k)-
1(g2)(3) under a qualified cash or de-
ferred arrangement described in
§1.401(k)-1(a)(4)(i). Thus, a section
401(k) plan does not include a plan (or
portion of a plan) that consists of con-
tributions under a nonqualified cash or
deferred arrangement, or qualified non-
elective or qualified matching con-
tributions treated as elective contribu-
tions under §1.401(k)-1(a)(6).

Section 401( 1) plan. Section 401( 1) plan
means a plan that—

(1) Provides for a disparity in em-
ployer-provided benefits or contribu-
tions that satisfies section 401(1) in
form, and

(2) Relies on one of the safe harbors
of §1.401(a)(4)-2(b)(2), 1.401(a)(4)-3(b),

1.401(a)(4)-8(b)(3), or 1.401(a)(4)—
8(c)(3)(1ii)(B) to satisfy section
401(a)(4).

Section 401(m) plan. Section 401(m) plan
means a plan consisting of employee
contributions described in §1.401(m)-
1(f)(6) or matching contributions de-
scribed in §1.40(m)-1(f)(12), or both.
Thus, a section 401(m) plan does not in-
clude a plan (or portion of a plan) that
consists of elective contributions or
qualified nonelective contributions
treated as matching contributions
under §1.401(m)-1(b)(5).

[T.D. 8363, 56 FR 47657, Sept. 19, 1991; 57 FR
10817, 10954, Mar. 31, 1992, as amended by T.D.
8487, 58 FR 46843, Sept. 3, 1993; T.D. 9169, 69
FR 78153, Dec. 29, 2004]

EDITORIAL NOTE: By T.D. 9169, 69 FR 78153,
Dec. 29, 2004, the Internal Revenue Service
published a document in the FEDERAL REG-
ISTER, attempting to amend §1.410(b)-9 by re-
moving “1.401(k)-1(g)(3) and 1.401(m)-1(f)(12)”
and inserting 1.401(k)-6 and 1.401(m)-
1(£)(12)”’. However, because of inaccurate lan-
guage, this amendment could not be incor-
porated.
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§1.410(b)-10 Effective dates and tran-
sition rules.

(a) Statutory effective dates—(1) In gen-
eral. Except as set forth in paragraph
(a)(2) of this section, the minimum cov-
erage rules of section 410(b) as amended
by section 1112 of the Tax Reform Act
of 1986 apply to plan years beginning on
or after January 1, 1989.

(2) Special statutory effective date for
collective bargaining agreements—(i) In
general. As provided for by section
1112(e)(2) of the Tax Reform Act of 1986,
in the case of a plan maintained pursu-
ant to one or more collective bar-
gaining agreements between employee
representatives and one or more em-
ployers ratified before March 1, 1986,
the minimum coverage rules of section
410(b) as amended by section 1112 of the
Tax Reform Act of 1986 do not apply to
employees covered by any such agree-
ment in plan years beginning before
the earlier of—

(A) January 1, 1991; or

(B) The later of January 1, 1989, or
the date on which the last of such col-
lective bargaining agreements termi-
nates (determined without regard to
any extension thereof after February
28, 1986). For purposes of this paragraph
(a)(2), any extension or renegotiation
of a collective bargaining agreement,
which extension or renegotiation is
ratified after February 28, 1986, is to be
disregarded in determining the date on
which the agreement terminates.

(ii) Example. The following example
illustrates this paragraph (a)(2).

Example. Employer A maintains Plan 1 pur-
suant to a collective bargaining agreement.
Plan 1 covers 100 of Employer A’s noncollec-
tively bargained employees and 900 of Em-
ployer A’s collectively bargained employees.
Employer A also maintains Plan 2, which
covers Employer A’s other 400 noncollec-
tively bargained employees. The collective
bargaining agreement under which Plan 1 is
maintained was entered into on January 1,
1986, and expires December 31, 1992. Because
Plan 1 is a plan maintained pursuant to a
collective bargaining agreement, section
410(b) applies to the first plan year beginning
on or after January 1, 1991. In applying sec-
tion 410(b) to Plan 2, the 100 noncollectively
bargained employees in Plan 1 must be taken
into account. The deferred effective date for
plans maintained pursuant to a collective
bargaining agreement is not applicable in de-
termining how section 410(b) is applied to a
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plan that is not maintained pursuant to a
collective bargaining agreement.

(iii) Plan maintained pursuant to a col-
lective bargaining agreement. For pur-
poses of this paragraph (a)(2), a plan is
maintained pursuant to one or more
collective bargaining agreements be-
tween employee representatives and
one or more employers, if one or more
of the agreements were ratified before
March 1, 1986. Only plans maintained
pursuant to agreements that the Sec-
retary of Labor finds to be collective
bargaining agreements and that satisfy
section 7701(a)(46) are eligible for the
deferred effective date under this para-
graph (a)(2). A plan will not be treated
as a plan maintained pursuant to one
or more collective bargaining agree-
ments eligible for the deferred effective
date under this paragraph (a)(2) unless
the plan would be a plan maintained
pursuant to one or more collective bar-
gaining agreements under the prin-
ciples applied under section 1017(c) of
the Employee Retirement Income Se-
curity Act of 1974. See H.R. Rep. No.
1280, 93rd Cong. 2d Sess. 266 (1974).

(b) Regulatory effective dates—(1) In
general. Except as otherwise provided
in this section, §§1.410(b)-2 through
1.410(b)-9 apply to plan years beginning
on or after January 1, 1994.

(2) Plans of tax-exempt organizations.
In the case of plans maintained by or-
ganizations exempt from income tax-
ation under section 501(a), including
plans subject to section 403(b)(12)(A)()
(nonelective plans), §§1.410(b)-2
through 1.410(b)-9 apply to plan years
beginning on or after January 1, 1996,
to the extent such plans are subject to
section 410(b).

(c) Compliance during transition period.
For plan years beginning before the ef-
fective date of these regulations, as set
forth in paragraph (b) of this section,
and on or after the statutory effective
date as set forth in paragraph (a) of
this section, a plan must be operated in
accordance with a reasonable, good
faith interpretation of section 410(b).
Whether a plan is operated in accord-
ance with a reasonable, good faith in-
terpretation of section 410(b) will gen-
erally be determined ba